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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


NUMBERING SYSTEM 


In 1979, a new numbering system was implemented by the Code 
Commission which facilitates the organization of sections. This system divides 
existing chapters into “parts” so that several related, but distinct, subjects can 
be compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 

4 - 29 - LejatO 
Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (i), (ii), (111), ete. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (6); (co), ete. 

(D), (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 


vl 
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subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (1), (11), (iii), etc. Example citation: § 1-1-101(a)(1)(A)(). 
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TENNESSEE CODE ANNOTATED 


TITLE 47 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


Chapter 


9, 
10. 
16. 


Lie 
18. 


22. 


23. 
25. 


26. 


Secured Transactions. 

Part 5. Filing 

Uniform Electronic Transactions. 

Part 2. Distributed ledger technology 

Tennessee Litigation Financing Consumer Protection Act. 
Tennessee Opioid Abatement Act. 

Consumer Protection. 

Part 1. Consumer Protection Act of 1977 

Part 2. Beauty Pageants [Repealed.] 

Part 3. Health Clubs 

Part 4. True Origin of Goods Act 

Part 5. Buyers’ Clubs 

Part 6. Rental-Purchase Agreements 

Part 10. Credit Services Businesses 

Part 11. Pyramid Promotional Schemes 

Part 13. Kerosene and Motor Fuels Quality Inspection 
Part 15. Consumer Telemarketing Protection 

Part 16. Fantasy Sports Act 

Part 17. Employment Agencies 

Part 18. Foreign Foods Disclosure 

Part 19. Wireless Telecommunication Devices 

Part 21. Identity Theft Deterrence 

Part 23. Caller Identification Spoofing 

Part 24. Unsolicited Loans 

Part 26. Structured Settlement Protection 

Part 30. Protected Health Information 

Part 31. Protections for Consumers of Farm Machinery 
Parts 32 — 49. [Reserved] 

Part 50. Consumer Affairs Division 

Part 51. Tennessee Price-Gouging Act of 2002 

Part 52. Anti-Phishing Act of 2006 

Part 53. Tennessee Truth in Music Advertising Act 
Part 55. Uniform Debt-Management Services Act 
Credit Cards. 

Part 4. Payment Services 

Duties of Mortgagee or Lender. 

Trade Practices. 


Part 3. Unfair Cigarette Sales 


Part 5. Tennessee Trade Mark Act of 2000 
Part 6. Petroleum Trade Practices 


- Part 19. Motorcycle and Off-Road Vehicle Dealer Fairness Act 


Weights and Measures. 

Part 1. Standards 

Part 8. Certified Public Weighers of Natural Resources Products 
Part 9. Weights and Measures 

Part 10. Public Weighmaster 


47-9-102 


Chapter 
Part 11. Serviceperson Registration 
31. Tobacco Manufacturers’ Escrow Fund. 
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32. Residential Closing Funds Distribution Act of 2005. 


50. Miscellaneous Provisions. 


CHAPTER 9 
SECURED TRANSACTIONS 


Part 5. Filing 


Subpart 1. Filing Office; Contents and Effectiveness of Financing Statement 


Section 
47-9-513. Termination statement. 


PART 1 
GENERAL PROVISIONS 


SHorT TITLE, DEFINITIONS, AND GENERAL CONCEPTS 


47-9-102. Definitions and index of definitions. 


NOTES TO DECISIONS 


ANALYSIS 


a “Debtor.” 
12. Instrument. 
14.5. Proceeds. 
15. Good Faith. 


7. “Debtor.” 

When a creditor gave no notice of a sale of 
collateral, eliminating the right to a deficiency, 
guarantors had no standing to seek a surplus 
because (1) T.C.A. § 47-9-625 reserved this 
remedy to a debtor, and (2) the guarantors were 
not debtors, as the guarantors were secondary 
obligors, since the guarantors granted no secu- 
rity interest in the collateral to the creditor. 
Regions Bank v. Thomas, — S.W.3d —, 2016 
Tenn. App. LEXIS 289 (Tenn. Ct. App. Apr. 27, 
2016), rev’d, 5382 S.W.3d 330, 2017 Tenn. LEXIS 
699 (Tenn. Oct. 16, 2017). 


12. Instrument. 

Certificate of deposit (CD) assigned to a bank 
as collateral for a loan was not an instrument 
as it fell outside the negotiable instrument and 
ordinary course of business clauses of the defi- 
nition of an instrument because it could not be 
transferred or assigned without the bank’s 
prior written consent; the CD was a deposit 
account because it was a time account not 
evidenced by an instrument. First Volunteer 


Bank v. Ortlepp (In re Ortlepp), — B.R. —, 2019 
Bankr. LEXIS 1255 (Bankr. M.D. Tenn. Apr. 18, 
2019). 


14.5. Proceeds. 

Because the financing statements filed by 
plaintiff creditor were insufficient to put defen- 
dant creditors on notice that plaintiff claimed 
to have a security interest in the debtors’ ac- 
counts receivable and because the term “pro- 
ceeds,” as used in plaintiffs financing state- 
ments, did not include the debtors’ accounts 
receivable, plaintiffs unperfected security in- 
terests in the debtors’ accounts were subordi- 
nate to defendants’ perfected security interests 
in the accounts. Ist Source Bank v. Wilson 
Bank & Trust, 735 F.3d 500, 2013 FED App. 
326P, 2013 U.S. App. LEXIS 22563 (6th Cir. 
Nov. 7, 2013). 


15. Good Faith. 

Bank was entitled to prejudgment interest 
from the date it first demanded payment until 
the date of the trial court’s judgment because 
the companies did not fail to act in good faith 
when they acquired the secured equipment 
from the debtor; when a third party purchases 
secured property from the original convertor in 
good faith, prejudgment interest should run 
from the date that the plaintiff demands pay- 
ment from the third party, not from the date of 
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the conversion. Bancorpsouth Bank v. 51 Con- 
crete, LLC, — S.W.3d —, 2016 Tenn. App. 
LEXIS 206 (Tenn. Ct. App. Mar. 28, 2016). 


47-9-201 


47-9-104. Control of deposit account. 


NOTES TO DECISIONS 


1. Perfection by Control. 

Bank had a perfected security interest in the 
debtors’ certificate of deposit (CD) since: (1) the 
CD was not an instrument as it fell outside the 
negotiable instrument and ordinary course of 
business clauses of the definition of an instru- 
ment because it could not be transferred or 
assigned without the bank’s prior written con- 
sent; (2) the CD was a deposit account because 


47-9-108. Sufficiency of description. 


it was a time account not evidenced by an 
instrument; (3) the bank’s security interest in 
the CD was perfected by control; and (4) the 
bank had control since the secured party was 
the bank where the encumbered deposit ac- 
count was maintained. First Volunteer Bank v. 
Ortlepp (In re Ortlepp), — B.R. —, 2019 Bankr. 
LEXIS 1255 (Bankr. M.D. Tenn. Apr. 18, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


ds Generally. 
4, Identification of Collateral. 


1. Generally. 

T.C.A. § 47-9-109(d)(8) was best read to ex- 
clude a transfer of an interest in a policy of 
insurance and an assignment of a claim under 
a policy of insurance. Am. Bank, FSB v. Corner- 
stone Cmty. Bank, 733 F.3d 609, 2013 FED App. 
235P, 20138 U.S. App. LEXIS 17030 (6th Cir. 
Aug. 16, 2013). 


4, Identification of Collateral. 

Where creditor filed financing statement that 
provided location of collateral and collateral 
was later moved to third location, language in 
financing statement was sufficient to perfect 
creditor’s interest in collateral wherever it was 
located because it afforded notice to third par- 
ties of possible existence of creditor’s security 
interest. In re VML Co., LLC, — B.R. —, 2010 
Bankr. LEXIS 6554 (Bankr. W.D. Tenn. Apr. 12, 
2010). 


PART 2 


EFFECTIVENESS OF SECURITY AGREEMENT; 
ATTACHMENT OF SECURITY INTEREST; RIGHTS OF 
PARTIES TO SECURITY AGREEMENT 


EFFECTIVENESS AND ATTACHMENT 


47-9-201. General effectiveness of security agreement. 


NOTES TO DECISIONS 


2. Prejudgment Interest. 

Trial court did not abuse its discretion in 
awarding a bank prejudgment interest because 
companies did not have reasonable grounds to 
dispute the existence of their obligation; the 
companies chose not to perform a search prior 
to taking possession of secured equipment from 
the debtor, which would have revealed the 


bank’s interest in the equipment, and once they 
learned the equipment was subject to the 
bank’s security agreement with the debtor, they 
could not dispute they were bound as well. 
Bancorpsouth Bank v. 51 Concrete, LLC, — 
S.W.3d —, 2016 Tenn. App. LEXIS 206 (Tenn. 
Ct. App. Mar. 28, 2016). 


47-9-203 
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47-9-203. Attachment and enforceability of security interest — Pro- 
ceeds — Supporting obligations; formal requisites. 


NOTES TO DECISIONS 


3. Enforceable Security Interest. 

In order for an enforceable security interest 
to exist and for a creditor to possess anything 
for a defendant to hinder, for purposes of T.C.A. 
§ 39-14-116, the requirements of T.C.A. § 47- 
9-203 must be met; those requirements are that 
value be given, the debtor has right or power to 
transfer rights in the collateral, and a security 
agreement plus satisfaction of an evidentiary 
requirement. State v. Carey, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 704 (Tenn. Crim. App. 
Aug. 9, 2017). 

By failing to instruct the jury as to the 
creation of a security interest, for purposes of 
T.C.A. § 47-9-2038, the trial court failed to in- 
struct the jury on how to determine the exis- 
tence of the very thing that defendant was 


accused of hindering under T.C.A. § 39-14-116; 
the trial court failed to fairly submit the legal 
issue to jury and committed prejudicial error. 
State v. Carey, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 704 (Tenn. Crim. App. Aug. 9, 
2017). 

Jury instructions did not need to contain an 
instruction regarding consideration or the con- 
tractual defenses of fraud or duress in order to 
fairly submit the legal issues to the jury under 
T.C.A. § 39-14-116; the issues at trial would 
have been fairly submitted to the jury if a 
proper instruction on the creation of a security 
interest for purposes of T.C.A. § 47-9-203 had 
been given: State v. Carey, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 704 (Tenn. Crim. App. 
Aug. 9, 2017). 


PART 3 
PERFECTION AND PRIORITY 


PERFECTION 


47-9-312. Perfection of security interests in chattel paper, deposit 
accounts, documents, goods covered by documents, in- 
struments, investment property, letter-of-credit rights, 
and money — Perfection by permissive filing — Tempo- 
rary perfection without filing or transfer of possession. 


NOTES TO DECISIONS 


3. Certificate of Deposit. 

Bank had a perfected security interest in the 
debtors’ certificate of deposit (CD) since: (1) the 
CD was not an instrument as it fell outside the 
negotiable instrument and ordinary course of 
business clauses of the definition of an instru- 
ment because it could not be transferred or 
assigned without the bank’s prior written con- 
sent; (2) the CD was a deposit account because 


47-9-314. Perfection by control. 


it was a time account not evidenced by an 
instrument; (3) the bank’s security interest in 
the CD was perfected by control; and (4) the 
bank had control since the secured party was 
the bank where the encumbered deposit ac- 
count was maintained. First Volunteer Bank v. 
Ortlepp (In re Ortlepp), — B.R. —, 2019 Bankr. 
LEXIS 1255 (Bankr. M.D. Tenn. Apr. 18, 2019). 


NOTES TO DECISIONS 


1. Perfection by Control. 

Bank had a perfected security interest in the 
debtors’ certificate of deposit (CD) since: (1) the 
CD was not an instrument as it fell outside the 


negotiable instrument and ordinary course of 
business clauses of the definition of an instru- 
ment because it could not be transferred or 
assigned without the bank’s prior written con- 
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sent; (2) the CD was a deposit account because 
it was a time account not evidenced by an 
instrument; (3) the bank’s security interest in 
the CD was perfected by control; and (4) the 
bank had control since the secured party was 


47-9-327 


the bank where the encumbered deposit ac- 
count was maintained. First Volunteer Bank v. 
Ortlepp (In re Ortlepp), — B.R. —, 2019 Bankr. 
LEXIS 1255 (Bankr. M.D. Tenn. Apr. 18, 2019). 


PRIORITY 


47-9-317. Interests that take priority over or take free of security 
interest or agricultural lien. 


NOTES TO DECISIONS 


9. Bankruptcy Cases. 

Trustee’s interest in a certificate of deposit 
(CD) was subordinate to a bank’s prior per- 
fected security interest since: (1) the CD was 
not an instrument as it fell outside the nego- 
tiable instrument and ordinary course of busi- 
ness clauses of the definition of an instrument 
because it could not be transferred or assigned 
without the bank’s prior written consent; (2) 


the CD was a deposit account because it was a 
time account not evidenced by an instrument; 
(3) the bank’s security interest in the CD was 
perfected by control; and (4) the bank had 
control since the secured party was the bank 
where the encumbered deposit account was 
maintained. First Volunteer Bank v. Ortlepp 
(In re Ortlepp), — B.R. —, 2019 Bankr. LEXIS 
1255 (Bankr. M.D. Tenn. Apr. 18, 2019). 


47-9-322. Priorities among conflicting security interests in and agri- 
cultural liens on same collateral. 


NOTES TO DECISIONS 


1. Priority of Liens. 

Because the financing statements filed by 
plaintiff creditor were insufficient to put defen- 
dant creditors on notice that plaintiff claimed 
to have a security interest in the debtors’ ac- 
counts receivable and because the term “pro- 
ceeds,” as used in plaintiffs financing state- 
ments, did not include the debtors’ accounts 


receivable, plaintiffs unperfected security in- 
terests in the debtors’ accounts were subordi- 
nate to defendants’ perfected security interests 
in the accounts. Ist Source Bank v. Wilson 
Bank & Trust, 735 F.3d 500, 2013 FED App. 
326P, 2013 U.S. App. LEXIS 22563 (6th Cir. 
Nov. 7, 2013). 


47-9-327. Priority of security interests in deposit account. 


NOTES TO DECISIONS 


1. Applicability. 

T.C.A. § 47-9-327(3), which suggested a dif- 
ferent priority rule than T.C.A. § 56-37-112 
(2008), did not govern a bank’s conversion 
claim as the detailed Premium Finance Com- 


pany Act, T.C.A. § 56-37-101 et seq., was the 
more specific law. Am. Bank, FSB v. Corner- 
stone Cmty. Bank, 733 F.3d 609, 2013 FED App. 
235P, 2013 U.S. App. LEXIS 17030 (6th Cir. 
Aug. 16, 2013). 


47-9-502 
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PART 5 
FILING 


FILING OFFICE; CONTENTS AND EFFECTIVENESS OF FINANCING STATEMENT 


47-9-502. Contents of financing statement — Record of mortgage as 
financing statement — Time of filing financing state- 


ment. 


NOTES TO DECISIONS 


7. Description of Collateral. 

Because the financing statements filed by 
plaintiff creditor were insufficient to put defen- 
dant creditors on notice that plaintiff claimed 
to have a security interest in the debtors’ ac- 
counts receivable and because the term “pro- 
ceeds,” as used in plaintiffs financing state- 


ments, did not include the debtors’ accounts 
receivable, plaintiffs unperfected security inter- 
ests in the debtors’ accounts were subordinate to 
defendants’ perfected security interests in the 
accounts. lst Source Bank v. Wilson Bank & 
Trust, 735 F.3d 500, 2013 FED App. 326P, 2013 
U.S. App. LEXIS 22568 (6th Cir. Nov. 7, 2013). 


47-9-503. Name of debtor and secured party 


NOTES TO DECISIONS 


1. Generally. 

Where creditor filed financing statement that 
provided location of collateral and collateral 
was later moved to third location, language in 
financing statement was sufficient to perfect 


creditor’s interest in collateral wherever it was 
located because it afforded notice to third parties 
of possible existence of creditor’s security interest. 
In re VML Co., LLC, — B.R. —, 2010 Bankr. 
LEXIS 6554 (Bankr. W.D. Tenn. Apr. 12, 2010). 


47-9-506. Effect of errors or omissions. 


NOTES TO DECISIONS 


1. Generally. 

Where creditor filed financing statement that 
provided location of collateral and collateral 
was later moved to third location, language in 
financing statement was sufficient to perfect 


47-9-513. Termination statement. 


creditor’s interest in collateral wherever it was 
located because it afforded notice to third parties 
of possible existence of creditor’s security interest. 
In re VML Co., LLC, — B.R. —, 2010 Bankr. 
LEXIS 6554 (Bankr. W.D. Tenn. Apr. 12, 2010). 


(a) Consumer goods. A secured party shall cause the secured party of 
record for a financing statement to file a termination statement for the 
financing statement if the financing statement covers consumer goods and: 

(1) there is no obligation secured by the collateral covered by the financing 
statement and no commitment to make an advance, incur an obligation, or 


otherwise give value; or 


(2) the debtor did not authorize the filing of the initial financing state- 


ment. 


(b) Time for compliance with subsection (a). To comply with subsection 
(a), a secured party shall cause the secured party of record to file the 


termination statement: 
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(1) within one (1) month after there is no obligation secured by the 
collateral covered by the financing statement and no commitment to make 
an advance, incur an obligation, or otherwise give value; or 

(2) if earlier, within twenty (20) days after the secured party receives an 
authenticated demand from a debtor. 

(c) Other collateral. In cases not governed by subsection (a), within 20 
days after a secured party receives an authenticated demand from a debtor, the 
secured party shall cause the secured party of record for a financing statement 
to send to the debtor a termination statement for the financing statement or 
file the termination statement in the filing office if: 

(1) except in the case of a financing statement covering accounts or chattel 
paper that has been sold or goods that are the subject of a consignment, 
there is no obligation secured by the collateral covered by the financing 
statement and no commitment to make an advance, incur an obligation, or 
otherwise give value; 

(2) the financing statement covers accounts or chattel paper that has been 
sold but as to which the account debtor or other person obligated has 
discharged its obligation; 

(3) the financing statement covers goods that were the subject of a 
consignment to the debtor but are not in the debtor’s possession; or 

(4) the debtor did not authorize the filing of the initial financing state- 
ment. 

(d) Effect of filing termination statement. 

(1) Except as otherwise provided in § 47-9-510, upon the filing of a 
termination statement with the filing office, the financing statement to 
which the termination statement relates ceases to be effective. 

(2) Except as otherwise provided in § 47-9-510, for purposes of Sections 
47-9-519(g), 47-9-522(a), and 47-9-523(c), the filing with the filing office of a 
termination statement relating to a financing statement that indicates that 
the debtor is a transmitting utility also causes the effectiveness of the 
financing statement to lapse. 

(e)(1) As used in this subsection (e), “public official” means: 

(A) An individual who is a current or retired elected or appointed 
government official, including a state, county, metropolitan, or municipal 
official; 

(B) An individual who is the head of a division or major unit or 
department within an agency or office of the executive, judicial, or 
legislative branch of state, county, metropolitan, or municipal govern- 
ment, regardless of the title of the position, and who, as a substantial part 

_of the individual’s duties, provides meaningful input on the development 
of policy goals or the implementation of policy; 

(C) A high-ranking employee within the executive, judicial, or legisla- 
tive branch of state, county, metropolitan, or municipal government who 
has a primary responsibility for one (1) or more of the following functions: 

(i) Public information and legislative affairs; 
(ii) Fiscal, budget, and audit matters; 

(iii) Legal, security, or internal affairs; 

(iv) Information technology systems; and 
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(v) Human resources; 

(D) A first responder, as defined in § 29-34-2083; or 

(E) Alaw enforcement officer, as defined in § 39-11-106. 

(2)(A) A public official who is identified as a debtor in a filed financing 

statement may file a notarized affidavit, signed under penalty of perjury, 

which contains: 

(i) The Uniform Commercial Code financing statement file number of 
the financing statement; 

(i) The affiant’s mailing address; 

(iii) A statement that the affiant is a public official; and 

(iv) A statement that the affiant believes that the filed record identi- 
fying the affiant as a debtor was filed without any reasonable basis or 
legal cause, and the affiant’s factual basis for why the filed record lacks 
any reasonable basis or legal cause. 

(B) The secretary of state shall adopt a form of affidavit for use under 
subdivision (e)(2)(A). 

(3) Once an affidavit is filed with the filing office pursuant to subdivision 
(e)(2)(A), the filing office shall indicate on the Uniform Commercial Code 
financing statement that the underlying financing statement is “Contested 
— Under Review.” 

(4)(A) Within three (3) business days of receipt of an affidavit filed 

pursuant to subdivision (e)(2)(A), the filing office shall send a copy of the 

affidavit, by registered or certified mail, with return receipt requested, 
addressed to the secured party of record for the financing statement to 
which the affidavit relates. 

(B) The copy of the affidavit shall be deemed delivered upon: 

(i) Acceptance by the addressee; 

(ii) A showing that the addressee refused to accept delivery and it is 
so stated in the return receipt of the United States postal service; or 

(iii) The United States postal service returning the affidavit as 
undeliverable or unclaimed. 

(C) The refusal or failure of a secured party to accept delivery of the 
registered or certified mail, or the refusal or failure to sign the return 
receipt, shall not affect the validity of delivery of the affidavit, and a 
secured party who refuses or fails to accept delivery of such registered or 
certified mail shall be charged with knowledge of the contents of the 
affidavit. 

(D) Once the filing office receives the return receipt, notice of refusal or 
failure to sign the return receipt, or notice that the affidavit is undeliver- 
able, the twenty (20) business days referenced in subdivision (e)(5) will 
commence. 

(5)(A) Within twenty (20) business days of delivery of the affidavit to the 

secured party, a secured party who believes in good faith that the filed 

financing statement was filed with a reasonable basis or legal cause, may 
file with the filing office a petition for review by an administrative judge 
pursuant to the contested case procedures of the Uniform Administrative 

Procedures Act, compiled in title 4, chapter 5, part 3. 

(B) A petition for review must set forth the factual basis showing that 
the filed record was filed with a reasonable basis or legal cause, and must 
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be accompanied by a cost bond in the amount of two hundred dollars 

($200), the form of which shall be determined through rule by the 

secretary of state. The cost bond required pursuant to this subdivision 

(e)(5)(B) does not apply to any financial institution that is insured by the 

federal deposit insurance corporation, insured by the national credit union 

administration, or regulated by the farm credit administration. 

(C) Within three (3) business days of receipt of the petition for review 
and cost bond by the filing office, the filing office shall forward the petition 
to the administrative procedures division of the office of the secretary of 
state, along with a request for a hearing. 

(D) Within ten (10) business days of receipt of the petition for review 
from the filing office, an administrative law judge shall notify the parties 
identified in the petition of the hearing date and location. 

(E) The venue for all hearings under this subsection (e) shall be 
Davidson County. 

(F) Should circumstances require such, the administrative law judge 
may permit all or part of a hearing to be conducted by telephone. 

(G) Nothing in this subsection (e) shall be construed as requiring the 
hearing to take place within the ten (10) business day period described in 
subdivision (e)(5)(D). 

(H) The administrative law judge shall make a determination as to 
whether the financing statement was filed with any reasonable basis or 
legal cause and shall issue an order that complies with § 4-5-314(c) within 
thirty (30) days of the close of the record of the proceedings. 

(I) Section 4-5-322 shall provide the exclusive method of review of the 
administrative law judge’s order. 

(6) If the filing office has not received a petition and cost bond from the 
secured party of record, within twenty (20) business days of delivery of the 
affidavit under subdivisions (e)(5)(A) and (B), the filing office shall void and 
remove from the public record the financing statement, along with all other 
documents associated with the financing statement, including the affidavit. 

(7) If, following a contested case hearing of a petition for review filed by a 
secured party under subdivision (e)(5), an administrative law judge deter- 
mines that there is reasonable basis or legal cause for the financing 
statement, the filing office shall remove the “Contested — Under Review” 
indication from the Uniform Commercial Code financing statement and the 
effectiveness of the financing statement will be reflected as the original date 
of filing. 

(8) If, following a contested case hearing of a petition for review filed by a 
secured party under subdivision (e)(5), an administrative judge determines 
that the financing statement was filed without any reasonable basis or legal 
cause, the filing office shall void and remove from the public record the 
financing statement along with all other documents associated with the 
financing statement upon the administrative judge’s order becoming effec- 
tive and no longer subject to review pursuant to § 4-5-322. 

(9) In a contested case hearing of a petition for review filed by a secured 
party to determine whether the financing statement was filed with any 
reasonable basis or legal cause, the prevailing party may recover costs and 
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expenses, including reasonable attorneys’ fees that are incurred in the 


review action. 


History. 
Acts 2000, ch. 846, § 1; 2017, ch. 406, § 1. 


Compiler’s Notes. 

Acts 2017, ch. 406, § 2 provided that the act, 
which amended this section, shall apply to 
financing statements regardless of when filed. 


Amendments. 
The 2017 amendment added (e). 


Effective Dates. 

Acts 2017, ch. 406, § 2. October 1, 2017; 
provided, that for administrative and rulemak- . 
ing purposes, the act took effect on May 18, 
2017. 


PART 6 
DEFAULT 


DEFAULT AND ENFORCEMENT OF SECURITY INTEREST 


47-9-601. Rights after default — Judicial enforcement — Consignor or 
buyer of accounts, chattel paper, payment intangibles, 


or promissory notes. 


NOTES TO DECISIONS 


8. Commercially Reasonable. 

Bank’s denial of a debtor’s repossession re- 
quest did not make the collateral’s subsequent 
disposition commercially unreasonable as a 
matter of law because (1) a secured party did 
not have to accede to such a request, nor did a 
debtor have a right to make the request, as 
T.C.A. § 47-9-601(c) mandated no sequence for 


exercising a secured party’s rights, (2) the com- 
mercially reasonable disposition requirement 
only applied when the bank actually or con- 
structively possessed the collateral, and (3) the 
bank’s denial of the request was not construc- 
tive possession. WM Capital Partners, LLC v. 
Thornton, 525 S.W.3d 265, 2015 Tenn. App. 
LEXIS 1007 (Tenn. Ct. App. Nov. 18, 2015). 


47-9-609. Secured party’s right to take possession after default. 


NOTES TO DECISIONS 


2. Construction. 

Chancery court properly granted summary 
judgment to a lender in an individual’s action 
for breach of contract, misrepresentation, and 
violation of state and federal acts because the 
individual and the trustee in a prior action 
were privies inasmuch as they were the same, 
the individual admitted that his lawsuit was 


barred by the doctrine of res judicata, the 
lender was not required to assert its rights 
under the deed of trust and note as a compul- 
sory counterclaim and could conduct a foreclo- 
sure sale without making any filing in court. 
Threadgill v. Wells Fargo Bank, N.A., —S.W.3d 
—, 2017 Tenn. App. LEXIS 523 (Tenn. Ct. App. 
Aug. 1, 2017). 


47-9-610. Disposition of collateral after default. 


NOTES TO DECISIONS 


ANALYSIS 


3; Commercially Reasonable. 
4. Expenses. 


3. Commercially Reasonable. 
Bank’s assignee was not entitled to summary 


judgment as to the commercial reasonableness 


of the assignee’s disposition of collateral be- 
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cause the assignee did not show a commercially 
reasonable time between actual or constructive 
possession of the collateral and the collateral’s 
disposition. WM Capital Partners, LLC v. 
Thornton, 525 S.W.3d 265, 2015 Tenn. App. 
LEXIS 1007 (Tenn. Ct. App. Nov. 18, 2015). 
Bank’s denial of a debtor’s repossession re- 
quest did not make the collateral’s subsequent 
disposition commercially unreasonable as a 
matter of law because (1) a secured party did 
not have to accede to such a request, nor did a 
debtor have a right to make the request, as 
T.C.A. § 47-9-601(c) mandated no sequence for 
exercising a secured party’s rights, (2) the com- 
mercially reasonable disposition requirement 
only applied when the bank actually or con- 


47-9-626 


structively possessed the collateral, and (3) the 
bank’s denial of the request was not construc- 
tive possession. WM Capital Partners, LLC v. 
Thornton, 525 S.W.3d 265, 2015 Tenn. App. 
LEXIS 1007 (Tenn. Ct. App. Nov. 18, 2015). 


4, Expenses. 

Because the amount of expenses was also 
intertwined with the issue of whether a bank 
was entitled to any deficiency judgment, the 
issue was remanded to the trial court; in its 
discretion, the trial court could take any addi- 
tional proof it deemed appropriate and revisit 
the issue, if the trial court deemed it appropri- 
ate. Regions Bank v. Thomas, 532 S8.W.3d 330, 
2017 Tenn. LEXIS 699 (Tenn. Oct. 16, 2017). 


NONCOMPLIANCE WITH CHAPTER 


47-9-625. Remedies for secured party’s failure to comply with chapter. 


NOTES TO DECISIONS 


1. Applicability. 

When a creditor gave no notice of a sale of 
collateral, eliminating the right to a deficiency, 
guarantors had no standing to seek a surplus 
because (1) T.C.A. § 47-9-625 reserved this 
remedy to a debtor, and (2) the guarantors were 
not debtors, as the guarantors were secondary 


obligors, since the guarantors granted no secu- 
rity interest in the collateral to the creditor. 
Regions Bank v. Thomas, — S.W.3d —, 2016 
Tenn. App. LEXIS 289 (Tenn. Ct. App. Apr. 27, 
2016), rev'd, 532 S.W.3d 330, 2017 Tenn. LEXIS 
699 (Tenn. Oct. 16, 2017). 


47-9-626. Action in which deficiency or surplus is in issue. 


NOTES TO DECISIONS 


ANALYSIS 


Creditor Not Entitled to Deficiency. 
Commercially Reasonable. 
Rebuttable Presumption Rule. 
Expenses. 


oN 


1. Creditor Not Entitled to Deficiency. 

Creditor had no right to a deficiency after 
disposing of a secured transaction’s collateral 
because, (1) when the creditor gave no notice of 
sale, the creditor had to show the creditor’s 
compliance with notice requirements would 
have yielded a smaller amount than the out- 
standing secured obligation, with attorney’s 
fees and expenses, yet the creditor introduced 
no such evidence, and (2) barring guarantors 
from showing what the guarantors would have 
done had the guarantors received notice was 
irrelevant. Regions Bank v. Thomas, — S.W.3d 
—, 2016 Tenn. App. LEXIS 289 (Tenn. Ct. App. 
Apr. 27, 2016), rev'd, 532 S.W.3d 330, 2017 
Tenn. LEXIS 699 (Tenn. Oct. 16, 2017). 


2. Commercially Reasonable. 

Bank’s assignee was not entitled to summary 
judgment as to the commercial reasonableness 
of the assignee’s disposition of collateral be- 
cause the assignee did not show a commercially 
reasonable time between actual or constructive 
possession of the collateral and the collateral’s 
disposition. WM Capital Partners, LLC v. 
Thornton, 525 S.W.3d 265, 2015 Tenn. App. 
LEXIS 1007 (Tenn. Ct. App. Nov. 18, 2015). 


3. Rebuttable Presumption Rule. 

Assuming that a secured creditor, in the first 
instance, rebuts the statutory presumption and 
thereby creates a question of fact, the debtor or 
guarantor should be allowed to introduce evi- 
dence regarding the ability and motivation to 
redeem or purchase the collateral for an 
amount equal to the sum of the secured obliga- 
tion, expenses, and attorney’s fees as counter- 
vailing evidence; the secured creditor may in- 
troduce contradictory evidence. Regions Bank 
v. Thomas, 532 S.W.3d 330, 2017 Tenn. LEXIS 
699 (Tenn. Oct. 16, 2017). 


47-9-626 


Fact that the text of the codified rebuttable 
presumption rule contains no reference to fair 
market value does not negate the relevance of 
evidence that the collateral was sold at its fair 
market value to the question of whether, had 
proper notice been provided, the proceeds from 
the sale of the collateral still would have been 
in an amount less than the sum of the secured 
obligation, expenses, and attorney’s fees. Re- 
gions Bank v. Thomas, 532 S.W.3d 330, 2017 
Tenn. LEXIS 699 (Tenn. Oct. 16, 2017). 

Trial court and court of appeals erred in 
applying the codified rebuttable presumption 
rule because a bank rebutted the statutory 
presumption and created a question of fact by 
presenting evidence that a debtor’s aircraft was 
sold for an amount in excess of fair market 
value; it then became incumbent on the trial 
court to determine whether the sale still would 
have yielded proceeds less than the sum of the 
secured obligation, expenses, and attorney’s 
fees had proper notice been provided. Regions 
Bank v. Thomas, 532 S.W.3d 330, 2017 Tenn. 
LEXIS 699 (Tenn. Oct. 16, 2017). 

Codified rebuttable presumption rule does 
not mandate the specific evidence a creditor 
must introduce to rebut the presumption that 
the sale would have yielded an amount equal to 
the sum of the secured obligation, expenses, 
and attorney’s fees; the rule does not mandate 
that a creditor introduce evidence which estab- 
lishes the inability or lack of desire of a debtor 
or guarantor to redeem or purchase the collat- 
eral for an amount equal to the secured obliga- 
tion, expenses, and attorney’s fees. Regions 
Bank v. Thomas, 532 S.W.3d 330, 2017 Tenn. 
LEXIS 699 (Tenn. Oct. 16, 2017). 

Trial court and court of appeals erred in 
applying the codified rebuttable presumption 
rule, and a remand to the trial court was 
appropriate because the trial court excluded 
and did not consider evidence regarding the 
guarantors’ ability and motivation to redeem or 
purchase the aircraft for an amount equal to 
the sum of the secured obligation, expenses, 
and attorney’s fees; as a result, the trial court 
did not make any findings in that regard. 
Regions Bank v. Thomas, 532 S.W.3d 330, 2017 
Tenn. LEXIS 699 (Tenn. Oct. 16, 2017). 

Secured creditor is not required to introduce 
evidence negating a debtor’s or a guarantor’s 
ability or motivation to redeem or purchase the 
collateral for an amount equal to the sum of the 
secured obligation, expenses and attorney’s 
fees in order for the creditor to rebut the 
presumption under the codified rebuttable pre- 
sumption rule and create a question of fact. 
Regions Bank v. Thomas, 532 S.W.3d 330, 2017 
Tenn. LEXIS 699 (Tenn. Oct. 16, 2017). 

By introducing evidence that the collateral 
was sold for an amount equal to or in excess of 
its fair market value, a creditor may suffi- 
ciently rebut the presumption to create a ques- 
tion of fact as to whether the sale of the 
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collateral still would have yielded proceeds less 
than the sum of the secured obligation, ex- 
penses, and attorney’s fees had proper notice 
been provided. Regions Bank v. Thomas, 532 
S.W.3d 330, 2017 Tenn. LEXIS 699 (Tenn. Oct. 
16, 2017). 

In cases in which the statutorily required 
notice has not been provided, evidence of a 
debtor’s or a guarantor’s ability and motivation 
to redeem or purchase the collateral for an 
amount equal to the sum of the secured obliga- 
tion, expenses, and attorney’s fees may be rel- 
evant to the ultimate determination of the 
amount of proceeds that would have been real- 
ized had the secured creditor provided the 
statutorily required notice; therefore, a debtor 
or guarantor may offer such evidence. Regions 
Bank v. Thomas, 532 S.W.3d 330, 2017 Tenn. 
LEXIS 699 (Tenn. Oct. 16, 2017). 

In determining the amount of proceeds that 
would have been realized had the noncomply- 
ing secured creditor provided the required no- 
tice, and the amount of the deficiency to which 
the creditor may be entitled, the trial court 
should consider the relevant evidence; the ulti- 
mate burden of proof remains on the noncom- 
plying secured creditor to prove the sale still 
would have yielded proceeds less than the sum 
of the secured obligation, expenses, and attor- 
ney’s fees had proper notice been provided. 
Regions Bank v. Thomas, 532 S.W.3d 330, 2017 
Tenn. LEXIS 699 (Tenn. Oct. 16, 2017). 

Although the statute does not use the term 
“presumption,” there is no question that this 
statutory provision is intended to be a codifica- 
tion of the rebuttable presumption rule and 
that it serves to create a rebuttable presump- 
tion; the analytical framework generally appli- 
cable to such presumptions is thus applicable to 
this section and the rebuttable presumption 
rule codified therein. Regions Bank v. Thomas, 
532 S.W.3d 330, 2017 Tenn. LEXIS 699 (Tenn. 
Oct. 16, 2017). 

Although a secured creditor need not affir- 
matively negate a debtor’s or guarantor’s abil- 
ity to redeem collateral for an amount equal to 
the sum of the secured obligation, expenses, 
and attorney’s fees to rebut the statutory pre- 
sumption, this does not mean such evidence is 
not relevant to the determination of the 
amount of proceeds that would have been real- 
ized had the secured creditor provided the 
statutorily required notice and whether the 
creditor might be entitled to a deficiency judg- 
ment. Regions Bank v. Thomas, 532 S.W.3d 
330, 2017 Tenn. LEXIS 699 (Tenn. Oct. 16, 
2017). 

Presumed fact under the codified rebuttable 
presumption rule is that the amount of pro- 
ceeds that would have been realized from the 
sale of the collateral had the creditor proceeded 
in accordance with the provisions relating to 
collection, enforcement, disposition, or accep- 
tance is equal to the sum of the secured obliga- 
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tion, expenses, and attorney’s fees; if the court 
finds sufficient rebutting evidence has been 
introduced, the presumption falls away, and 
this fact may no longer be presumed. Regions 
Bank v. Thomas, 532 S.W.3d 330, 2017 Tenn. 
LEXIS 699 (Tenn. Oct. 16, 2017). 

Creditor retains the burden of proof; the 
court must consider and weigh all evidence 
introduced by the parties, both the creditor and 
the debtor or guarantor, which bears on this 
previously presumed fact and the court must 
make a determination of fact without the ben- 
efit of the presumption. Regions Bank v. 


47-10-201 


Thomas, 5382 S.W.3d 330, 2017 Tenn. LEXIS 
699 (Tenn. Oct. 16, 2017). 


4, Expenses. 

Because the amount of expenses was also 
intertwined with the issue of whether a bank 
was entitled to any deficiency judgment, the 
issue was remanded to the trial court; in its 
discretion, the trial court could take any addi- 
tional proof it deemed appropriate and revisit 
the issue, if the trial court deemed it appropri- 
ate. Regions Bank v. Thomas, 532 S.W.3d 330, 
2017 Tenn. LEXIS 699 (Tenn. Oct. 16, 2017). 


CHAPTER 10 
UNIFORM ELECTRONIC TRANSACTIONS 


Part 2. Distributed ledger technology 


Section 
47-10-201. Part definitions. 


47-10-202. Cryptographic signature — Electronic records and forms. 


PART 1 
UNIFORM ELECTRONIC TRANSACTIONS ACT 


47-10-1011. Short title. 


Attorney General Opinions. 
Electronic signatures on petitions for munici- 


pal formation and annexation. OAG 12-80, 
2012 Tenn. AG LEXIS 76 (8/2/12). 


PART 2 
DISTRIBUTED LEDGER TECHNOLOGY 


47-10-2011. Part definitions. 
As used in this part: 


(1) “Distributed ledger technology” means any distributed ledger protocol 
and supporting infrastructure, including blockchain, that uses a distributed, 
decentralized, shared, and replicated ledger, whether it be public or private, 
permissioned or permissionless, and which may include the use of electronic 
currencies or electronic tokens as a medium of electronic exchange; and 

(2) “Smart contract” means an event-driven computer program, that 
executes on an electronic, distributed, decentralized, shared, and replicated 
ledger that is used to automate transactions, including, but not limited to, 


transactions that: 


(A) Take custody over and instruct transfer of assets on that ledger; 
(B) Create and distribute electronic assets; 


(C) Synchronize information; or 


(D) Manage identity and user access to software applications. 
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History. Effective Dates. 
Acts 2018, ch. 591, § 1. Acts 2018, ch. 591, § 2. March 22, 2018. 


47-10-202. Cryptographic signature — Electronic records and forms. 


(a) A cryptographic signature that is generated and stored through distrib- 
uted ledger technology is considered to be in an electronic form and to be an 
electronic signature. 

(b) A record or contract that is secured through distributed ledger technol- 
ogy is considered to be in an electronic form and to be an electronic record. 

(c) Smart contracts may exist in commerce. No contract relating to a 
transaction shall be denied legal effect, validity, or enforceability solely 
because that contract is executed through a smart contract. 

(d) Notwithstanding any other law, a person that, in or affecting interstate 
or foreign commerce, uses distributed ledger technology to secure information 
that the person owns or has the right to use retains the same rights of 
ownership or use with respect to that information as before the person secured 
the information using distributed ledger technology. This subsection (d) does 
not apply to the use of distributed ledger technology to secure information in 
connection with a transaction to the extent that the terms of the transaction 
expressly provide for the transfer of rights of ownership or use with respect to 
that information. 

(e) No implication is made by, and no inference may be drawn from, the 
enactment of this part as to whether technologies not defined in § 47-10-201 
that secure signatures, records, or contracts are considered to be in an 
electronic form or to be an electronic signature or electronic record, as 
applicable. 


History. Effective Dates. 
Acts 2018, ch. 591, § 1. Acts 2018, ch. 591, § 2. March 22, 2018. 
CHAPTER 14 


INTEREST RATES GENERALLY 


47-14-103. Maximum effective rates generally. 


Law Reviews. Against Enforcement of Pre-Dispute Limits on 
Contracting Out of Process, Contracting Out Process (Meredith R. Miller), 75 Tenn. L. Rev. 
of Corporate Accountability: An Argument 365 (2008). 


47-14-109. When interest accrues. 


NOTES TO DECISIONS 
ANALYSIS irrevocably guaranteed the punctual payment 
and performance when due, and because these 
Hi Prejudgment Interest. were liquidated, settled accounts signed by 
wn When Debt Payable. both debtors, the lender was entitled to pre- 
judgment interest as a matter of law. Secura- 
1. Prejudgment Interest. merica Bus. Credit v. Southland Transp. Co., 


Both former co-owners signed personal guar- LLC, —S.W.3d —, 2018 Tenn. App. LEXIS 109 
anties stating that they unconditionally and (Tenn. Ct. App. Feb. 27, 2018), appeal denied, 
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SecurAmerica Bus. Credit v. Southland Transp. 
Co. LLC, — S.W.3d —, 2018 Tenn. LEXIS 446 
(Tenn. July 19, 2018). 

In awarding prejudgment interest, the 
amount due to the construction company was 
ascertainable on November 30, 2014, because 
that was when the company first provided the 
building owners with a ledger of the costs 
expended and invoices that reflected the total 
amount due for the construction under the 
stipulated sum contract and the cost-plus con- 
tract; further, the trial court did not make any 
findings that would support the determination 
to commence prejudgment interest earlier, on 
November 10. Liberty Constr. Co., LLC v. 
Curry, — S.W.3d —, 2020 Tenn. App. LEXIS 
468 (Tenn. Ct. App. Oct. 21, 2020). 


2. When Debt Payable. 
Insurer paid the benefit to the insured within 
the time of payment designated in the policy; 
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under T.C.A. § 47-14-109(b) (2001), therefore, 
the insured was not entitled to interest. Wil- 
liamson v. Hartford Life & Accident Ins. Co., 
716 F.3d 1151, 2013 U.S. App. LEXIS 12444 
(2018). 

Under Tennessee law, the debt was “payable” 
at the time of payment designated in the policy 
and the insurer paid the benefit to the insured 
within the time of payment designated in the 
policy; the insured was not entitled to interest 
under T.C.A. § 47-14-109(c). Williamson v. 
Hartford Life & Accident Ins. Co., 716 F.3d 
1151, 2013 U.S. App. LEXIS 12444 (2018). 

Tennessee Supreme Court would likely con- 
strue “due” in T.C.A. § 47-14-109(b) (2001) to 
mean the time of payment designated in the 
policy. Williamson v. Hartford Life & Accident 
Ins. Co., 716 F.3d 1151, 2013 U.S. App. LEXIS 
12444 (2013). 


47-14-121. Interest on judgments — Rate. 


NOTES TO DECISIONS 


ANALYSIS 


In General. 
Child Support Orders. 
Post-judgment — Interest. 


So a 


1. In General. 

It is appropriate that the respective interest 
rate be set pursuant to the statute. Raines 
Bros., Inc. v. Chitwood, — S.W.3d —, 2016 
Tenn. App. LEXIS 372 (Tenn. Ct. App. May 24, 
2016). 


7. Child Support Orders. 

When a father was found to have overpaid 
child support, it was not error to award the 
father interest on the father’s judgment for the 
overpayment because T.C.A. §§ 47-14-121 and 
47-14-122 mandated an award of interest. 
Blankenship v. Cox, — S.W.3d —, 2014 Tenn. 
App. LEXIS 219 (Tenn. Ct. App. Apr. 17, 2014). 

Trial court properly determined that pay- 
ments taken from the father’s pay were invol- 
untary, and thus the voluntary payment doc- 
trine did not bar his recovery for the amount 
deducted from his income that exceeded a de- 
fault judgment amount, plus interest; the de- 
fault judgment awarded interest at a statutory 
rate without specifying it, yet two different 
rates applied, the order of income assignment 
required the surrender of payments even 
though the judgment had been satisfied, and 
the award of post-judgment interest was re- 
quired by statute. Love v. Clark, — S.W.3d —, 
2018 Tenn. App. LEXIS 274 (Tenn. Ct. App. 
May 17, 2018). 


9. Post-judgment — Interest. 

In a railroad employee’s Federal Employers’ 
Liability Act action in state court, the trial 
court erred in determining that post-judgment 
interest accrued from the date provided by 
federal law because post-judgment interest was 
a procedural matter governed by state law; the 
trial court properly awarded post-judgment in- 
terest pursuant to the statutory rate listed. 
Denning v. CSX Transp., Inc., — S.W.3d —, 
2013 Tenn. App. LEXIS 678 (Tenn. Ct. App. Oct. 
9, 2013). 

Trial court properly concluded that postjudg- 
ment interest would not continue to accrue past 
the date of the order allowing disbursement of 
funds because its order allowing disbursement 
to a contractor specified the amounts of pre- 
and postjudgment interest awarded and deter- 
mined that postjudgment interest would cease 
to accrue on the date of the order allowing 
disbursement of funds; interest had to com- 
puted on the principal judgment beginning on 
the date that the original judgment was en- 
tered. Raines Bros., Inc. v. Chitwood, — S.W.3d 
—, 2016 Tenn. App. LEXIS 372 (Tenn. Ct. App. 
May 24, 2016). 

Interest rate applicable to judgments entered 
between January 1 and June 30, 2016, was 5.50 
percent per annum, and the case was remanded 
with instructions to modify the order awarding 
the wife alimony in solido under T.C.A. § 36-5- 
121 to lower the interest rate on the judgment 
from 10 percent per annum to 5.50 percent per 
annum so that it complied with the version of 
T.C.A. § 47-14-121 applicable at the time of 
trial. Cardle v. Cardle, — S.W.3d —, 2017 Tenn. 
App. LEXIS 330 (Tenn. Ct. App. May 17, 2017). 


47-14-122 


Trial court erred in awarding prejudgment 
interest to the ex-wife on her action for a pro 
rata share of the decedent’s cost-of-living allow- 
ances and “supplemental” benefit” because she 
was statutorily entitled to postjudgment inter- 
est, which had the same interest rate that the 
trial court awarded, adequately compensated 
the ex-wife, and it would be inequitable for her 
to collect prejudgment interest on the same 
principal obligation. In re Estate of Todd, — 
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S.W.3d —, 2019 Tenn. App. LEXIS 110 (Tenn. 
Ct. App. Mar. 5, 2019). 

Despite the omission of the 1.5 percent 
amount in the trial court’s order, which appel- 
lee forfeited by failing to raised in the trial. 
court, appellee was entitled to statutory inter- 
est accruing from the date of the enrollment of 
judgment in Tennessee. Wolf Org., Inc. v. Tng 
Contrs., LLC, — S.W.38d —, 2020 Tenn. App. 
LEXIS 379 (Tenn. Ct. App. Aug. 21, 2020). 


47-14-122. Interest on judgments — Computation. 


NOTES TO DECISIONS 


ANALYSIS 


Applicability. 

Accrual. 

Interest Disallowed. 
Illustrative Cases. 

Date from Which Computed. 


et 


— 
e 


Applicability. 
When a father was found to have overpaid 
child support, it was not error to award the 
father interest on the father’s judgment for the 
overpayment because T.C.A. §§ 47-14-121 and 
47-14-122 mandated an award of interest. 
Blankenship v. Cox, — S.W.3d —, 2014 Tenn. 
App. LEXIS 219 (Tenn. Ct. App. Apr. 17, 2014). 


2. Accrual. 

In a railroad employee’s Federal Employers’ 
Liability Act action in state court, the trial 
court erred in determining that post-judgment 
interest accrued from the date provided by 
federal law because post-judgment interest was 
a procedural matter governed by state law; the 
trial court properly awarded post-judgment in- 
terest pursuant to the statutory rate listed. 
Denning v. CSX Transp., Inc., — S.W.3d —, 
2013 Tenn. App. LEXIS 678 (Tenn. Ct. App. Oct. 
9, 2013). 

Trial court properly concluded that postjudg- 
ment interest would not continue to accrue past 
the date of the order allowing disbursement of 
funds because its order allowing disbursement 
to a contractor specified the amounts of pre- 
and postjudgment interest awarded and deter- 
mined that postjudgment interest would cease 
to accrue on the date of the order allowing 
disbursement of funds; interest had to com- 
puted on the principal judgment beginning on 
the date that the original judgment was en- 
tered. Raines Bros., Inc. v. Chitwood, — S.W.3d 
—, 2016 Tenn. App. LEXIS 372 (Tenn. Ct. App. 
May 24, 2016). 


7. Interest Disallowed. 

Because clients were not successful in their 
claim against the client’s former attorney, the 
clients were not eligible for postjudgment inter- 


est. Cordova ex rel. Alfredo C. v. Nashville 
Ready Mix, Inc., — S.W.38d —, 2020 Tenn. App. 
LEXIS 225 (Tenn. Ct. App. May 19, 2020). 


8. Illustrative Cases. 

In a case seeking to enforce a child support 
and alimony judgment, a trial court did not err 
by ordering the payment of postjudgment inter- 
est because such an award was mandatory. 
Taylor v. George, — S.W.3d —, 2015 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. Mar. 16, 2015), 
appeal dismissed, — S.W.38d —, 2015 Tenn. 
LEXIS 481 (Tenn. June 11, 2015). 

Trial court properly determined that pay- 
ments taken from the father’s pay were invol- 
untary, and thus the voluntary payment doc- 
trine did not bar his recovery for the amount 
deducted from his income that exceeded a de- 
fault judgment amount, plus interest; the de- 
fault judgment awarded interest at a statutory 
rate without specifying it, yet two different 
rates applied, the order of income assignment 
required the surrender of payments even 
though the judgment had been satisfied, and 
the award of post-judgment interest was re- 
quired by statute. Love v. Clark, — S.W.3d —, 
2018 Tenn. App. LEXIS 274 (Tenn. Ct. App. 
May 17, 2018). 

In a footnote, the trial court noted that inter- 
est shall continue to accrue on said award(s) 
according to applicable contract or statute; 
thus, in accordance with the trial court’s order, 
the judgment was subject to post-judgment 
interest. Parrish v. Strong, — S.W.3d —, 2018 
Tenn. App. LEXIS 758 (Tenn. Ct. App. Dec. 28, 
2018), appeal denied, Larry E. Parrish, PC. v. 
Strong, — S.W.3d —, 2019 Tenn. LEXIS 324 
(Tenn. July 25, 2019). 

Trial court erred in awarding post-judgment 
interest from the date of its order granting 
summary judgment because the Civil Service 
Commission’s decision became a final order on 
the date it awarded a firefighter full back pay 
and benefits, and post-judgment interest began 
to accrue on that date. Wallace v. City of Mem- 
phis, — S.W.3d —, 2019 Tenn. App. LEXIS 219 
(Tenn. Ct. App. May 6, 2019). 
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Trial court erred by denying the wife post- 
judgment interest because the husband’s 
$16,000 payment to the court clerk’s office did 
not relieve him for paying the interest as it was 
not unconditional, because he tendered the 
funds to obtain a stay of execution. Himes v. 
Himes, — S.W.3d —, 2021 Tenn. App. LEXIS 
162 (Tenn. Ct. App. Apr. 20, 2021). 


9. Date from Which Computed. 
Because an appellate court remanded a di- 


47-14-123. Prejudgment interest. 
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vorce case to the trial court for reconsideration 
and the trial court on remand awarded an 
additional sum of money to a former spouse, for 
the spouse’s equitable portion of the marital 
property, the date upon which postjudgment 
interest accrued on the additional sum of 
money that was awarded was the date of the 
judgment upon remand. John-Parker v. Parker, 
— §.W.3d —, 2018 Tenn. App. LEXIS 141 
(Tenn. Ct. App. Mar. 19, 2018). 


NOTES TO DECISIONS 


ANALYSIS 


Applicability. 

5. Request for Interest. 
Rate. 
Compound Interest. 
Illustrative Cases. 
Damages. 


See ae oi 


2. Applicability. 

Prejudgment interest is intended to compen- 
sate a plaintiff for the pecuniary cost associated 
with the passage of time. Thornton v. Massey, 
— §.W.3d —, 2014 Tenn. App. LEXIS 319 
(Tenn. Ct. App. May 30, 2014). 

Pertinent language in the statute, which de- 
scribes the benefits available under the Work- 
ers’ Compensation Law as an injured worker’s 
exclusive remedy, has not changed; as a result, 
the Tennessee Supreme Court finds nothing in 
the Workers’ Compensation Reform Act of 2013, 
or subsequent amendments, that authorizes an 
award of pre-judgment interest. Batey v. De- 
liver This, Inc., 568 S.W.3d 91, 2019 Tenn. 
LEXIS 18 (Tenn. Jan. 29, 2019). 


2.5. Request for Interest. 

Award of prejudgment interest without a 
specific request for it is atypical, but the lack of 
a specific request for prejudgment interest does 
not preclude such an award. Thornton v. 
Massey, — S.W.3d —, 2014 Tenn. App. LEXIS 
319 (Tenn. Ct. App. May 30, 2014). 

While the trial court’s reasoning with respect 
to its initial decision to decline an award of 
prejudgment interest was no longer valid, the 
trial court still had to address the issue under 
the principles of equity. SecurAmerica Bus. 
Credit v. Southland Transp. Co., LLC, — 
S.W.3d —, 2016 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. Apr. 1, 2016). 


4, Rate. 
Because, among other things, the circum- 
stance of a significant and inequitable windfall 


to plaintiff did not exist, the trial court did not 
err in awarding prejudgment interest to plain- 
tiff at the rate of eight percent. Dog House 
Invs., LLC v. Teal Props., 448 S.W.3d 905, 2014 
Tenn. App. LEXIS 60 (Tenn. Ct. App. Feb. 7, 
2014), appeal denied, — S.W.3d —, 2014 Tenn. 
LEXIS 584 (Tenn. July 11, 2014). 

Although a former employee, who requested 
front pay and prejudgment interest on his back 
pay award at a rate of 10%, provided no evi- 
dence regarding the lost interest value of his 
damages under Title VII of the Civil Rights Act 
of 1964 and the Tennessee Human Rights Act, 
the district court abused its discretion when it 
applied the federal statutory rate (0.66% at the 
time of judgment) without considering whether 
that rate satisfied Title VII’s remedial purposes 
and avoided unjustly enriching the wrongdoer. 
Pittington v. Great Smoky Mt. Lumberjack 
Feud, LLC, 880 F.3d 791, 2018 FED App. 16P, 
2018 U.S. App. LEXIS 1676 (6th Cir. Jan. 24, 
2018). 

Plaintiff contended that the interest rate 
should have been 10 percent and that the date 
of commencement for the prejudgment interest 
should be the date of filing of the initial case in 
2009, but plaintiff failed to articulate a cogent 
argument upon which to conclude that the trial 
court abused its discretion in setting the rate at 
5.5 percent, plus plaintiff's voluntary dismissal 
of the original action filed in 2009 ended that 
case, and present case filed in 2012 proceeded 
as a new action. Philp v. Southeast Enters., 
LLC, — S.W.3d —, 2018 Tenn. App. LEXIS 73 
(Tenn. Ct. App. Feb. 9, 2018), appeal denied, 
Philp v. Southeast Enters., LLC, — S.W.3d —, 
2018 Tenn. LEXIS 329 (Tenn. June 7, 2018). 


5. Compound Interest. 

Inasmuch as the parties’ contract did not 
provide for the addition of compound interest, 
the trial court’s award of simple interest was 
proper. Raines Bros., Inc. v. Chitwood, — 
S.W.3d —, 2016 Tenn. App. LEXIS 372 (Tenn. 
Ct. App. May 24, 2016). 
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7. Mllustrative Cases. 

Award of prejudgment interest at a rate of six 
percent was not an abuse of discretion as the 
buyer was deprived of the use of the $35,090.60 
that it paid for defective boards sold by the 
seller. 3L Communs., LLC v. Merola, — S.W.3d 
—, 2013 Tenn. App. LEXIS 589 (Tenn. Ct. App. 
Sept. 6, 2013). 

District of Columbia law firm was entitled to 
prejudgment interest in a fee dispute with a 
wife the firm represented in divorce litigation 
because the firm’s fees were not reasonably 
disputed by the wife, the reasonableness of the 
fees was not extremely uncertain, and the eq- 
uities weighed in favor of awarding prejudg- 
ment interest to the firm; the amount of pre- 
judgment interest awarded was $22,896.08. 
Coleman v. Coleman, — S.W.3d —, 2013 Tenn. 
App. LEXIS 617 (Tenn. Ct. App. Sept. 19, 2013). 

In a case where the father did not pay one- 
half of one of the children’s college expenses as 
required under the marital dissolution agree- 
ment, the trial court erred in not awarding the 
mother prejudgment interest because there 
were no claims of unreasonable delay; the 
mother was forced to spend money to make up 
for the amount the father did not pay and, 
therefore, lost the use of that money; the fa- 
ther’s underpayments were easily ascertained; 
and the mother had not been otherwise com- 
pensated for the loss of use of those funds. 
Bowron v. Hill, — S.W.3d —, 2013 Tenn. App. 
LEXIS 681 (Tenn. Ct. App. Oct. 11, 2013). 

Trial court did not abuse its discretion in 
determining that the equities in this case sup- 
ported an award of prejudgment interest; the 
lessee’s right to the percentage of the sales 
proceeds arose out of the contracts, and he was 
deprived of those funds for almost 10 years, and 
the court disagreed with the lessor’s claim that 
the award of interest was intended to punish 
the lessor. Thornton v. Massey, — S.W.3d —, 
2014 Tenn. App. LEXIS 319 (Tenn. Ct. App. 
May 30, 2014). 

In a real estate contract dispute, buyers were 
properly awarded prejudgment interest against 
a seller because: (1) the buyer only contested 
the award on the basis of flowing from an 
erroneous award of compensatory damages; 
and (2) the compensatory damages award was 
not erroneous. Whalen v. Bourgeois, — S.W.3d 
—, 2014 Tenn. App. LEXIS 377 (Tenn. Ct. App. 
June 27, 2014). 

Amount of the obligation was certain, and 
the award of interest was equitable because the 
business lost the use of the funds while the case 
progressed in litigation, and the trial court’s 
decision to award prejudgment interest at a 
statutory rate of one percent was wholly within 
the trial court’s discretion under the statute. 
MSK Constr., Inc. v. Mayse Constr. Co., — 
S.W.3d —, 2014 Tenn. App. LEXIS 610 (Tenn. 
Ct. App. Sept. 30, 2014). 
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Trial court did not abuse its discretion in 
awarding prejudgment interest at the rate of 10 
percent in a breach of contract action because 
the amount of the obligation was reasonably 
ascertainable through the use of the measured 
mile method, and the award of interest was 
equitable because the contractor lost the use of 
the funds while the case progressed in exten- 
sive litigation. Bakers Constr. Servs. v. Green- 
eville-Greene Cnty. Airport Auth., — S.W.3d —, 
2015 Tenn. App. LEXIS 326 (Tenn. Ct. App. 
May 14, 2015). 

In a case seeking to enforce a child support 
and alimony judgment, a trial court did not 
abuse its discretion by awarding prejudgment 
interest as to the date of filing a complaint, 
despite language in a South Carolina order that 
interest would not accrue, because a mother 
had experienced thirteen years with no receipt 
of payment toward this judgment, and there 
was no proof that she was dilatory in pursuing 
the judgment or had otherwise delayed the 
proceedings. Taylor v. George, — S.W.3d —, 
2015 Tenn. App. LEXIS 119 (Tenn. Ct. App. 
Mar. 16, 2015), appeal dismissed, — 8.W.3d —, 
2015 Tenn. LEXIS 481 (Tenn. June 11, 2015). 

When an employer breached a contract of 
employment with an employee and wrongfully 
deprived the employee of funds to which the 
employee was entitled, the employee was en- 
titled to an award prejudgment interest from 
the date of the filing of the complaint. However, 
the award of prejudgment interest was to ex- 
clude the period from when the employee dis- 
continued active participation in the case to 
when the employee’s successor counsel was 
substituted for the employee’s initial attorney 
and resumed proceedings. Foster-Henderson v. 
Memphis Health Ctr., Inc., 479 S.W.3d 214, 
2015 Tenn. App. LEXIS 582 (Tenn. Ct. App. 
July 22, 2015), appeal denied, Foster v. Mem- 
phis Health Ctr., Inc., — S.W.3d —, 2015 Tenn. 
LEXIS 1074 (Tenn. Dec. 14, 2015). 

Home buyers, to the extent that they lost the 
value of their funds, the award by the trial 
court for the cost of repairing construction 
defects on a punch list, measured against the 
buyers’ out of pocket expenditures, militated 
against a determination that the denial of pre- 
judgment interest was unjust or an abuse of the 
trial court’s discretion. Webster v. Estate of 
Dorris, — S.W.3d —, 2016 Tenn. App. LEXIS 81 
(Tenn. Ct. App. Feb. 4, 2016). 

Bank was entitled to prejudgment interest 
from the date it first demanded payment until 
the date of the trial court’s judgment because 
the companies did not fail to act in good faith 
when they acquired the secured equipment 
from the debtor; when a third party purchases 
secured property from the original convertor in 
good faith, prejudgment interest should run 
from the date that the plaintiff demands pay- 
ment from the third party, not from the date of 
the conversion. Bancorpsouth Bank v. 51 Con- 
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crete, LLC, — S.W.38d —, 2016 Tenn. App. 
LEXIS 206 (Tenn. Ct. App. Mar. 28, 2016). 

Trial court did not abuse its discretion in 
awarding a bank prejudgment interest because 
companies did not have reasonable grounds to 
dispute the existence of their obligation; the 
companies chose not to perform a search prior 
to taking possession of secured equipment from 
the debtor, which would have revealed the 
bank’s interest in the equipment, and once they 
learned the equipment was subject to the 
bank’s security agreement with the debtor, they 
could not dispute they were bound as well. 
Bancorpsouth Bank v. 51 Concrete, LLC, — 
S.W.3d —, 2016 Tenn. App. LEXIS 206 (Tenn. 
Ct. App. Mar. 28, 2016). 

Trial court did not err in failing to award 
prejudgment interest on the amount of the 
attorney’s fee award in addition to the amount 
of the underlying judgment because the 
amount of the attorney’s fee award was not set 
until the trial court determined such amount 
following remand. Raines Bros., Inc. v. Chit- 
wood, — S.W.3d —, 2016 Tenn. App. LEXIS 372 
(Tenn. Ct. App. May 24, 2016). 

Trial court did not abuse its discretion in 
awarding a provider of services prejudgment 
interest at 10 percent in a breach of contract 
action against a medical clinic because any 
discrepancy over the claim appeared to be 
merely of tabulation rather than inherent un- 
certainty over the claim, the court had a legiti- 
mate basis on which to conclude it was equi- 
table that the provider was to be compensated 
fully for loss of the use of funds to which it was 
entitled, the rate was within the law, and 
interest did not start until the contract end 
date. Sys. v. Coffey Family Med. Clinic, P.C., — 
S.W.3d —, 2018 Tenn. App. LEXIS 394 (Tenn. 
Ct. App. July 10, 2018). 

Fifty-thousand dollar figure was the agreed 
amount of the original debt between appellant 
and appellee for which the chose-in-action was 
to be the payment, and the trial court did not 
err in making only this amount subject to 
pre-judgment interest. Parrish v. Strong, — 
S.W.3d —, 2018 Tenn. App. LEXIS 758 (Tenn. 
Ct. App. Dec. 28, 2018), appeal denied, Larry E. 
Parrish, P.C. v. Strong, — S.W.3d —, 2019 Tenn. 
LEXIS 324 (Tenn. July 25, 2019). 

Trial court’s award of prejudgment interest 
at only 5%, which was less than the statutory 
maximum of 10%, was appropriate because, 
although there was no reasonable dispute that 
plaintiffs injury was the result of defendants’ 
conduct and instrumentality, and defendants 
refused to admit liability until the eve of trial, 
the amount of the damages that resulted from 
defendants’ negligence, and whether defen- 
dants committed additional torts against plain- 
tiff were not certain. Twenty Holdings, LLC v. 
Land South TN, LLC, — S.W.3d —, 2019 Tenn. 
App. LEXIS 438 (Tenn. Ct. App. Sept. 5, 2019). 
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Because the amount of the obligation was 
uncertain and the existence of the obligation 
was disputed on reasonable grounds, an award 
of prejudgment interest was inappropriate in 
this case. Coleman v. Olson, — S.W.3d —, 2020 
Tenn. App. LEXIS 19 (Tenn. Ct. App. Jan. 21, 
2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 223 
(Tenn, Apr. 15, 2020). 

Because the appellate court affirmed the trial 
court’s finding that the agreement entitled the 
clients’ former attorney to a reasonable fee, an 
award of prejudgment interest to the clients 
was not appropriate. Cordova ex rel. Alfredo C. 
v. Nashville Ready Mix, Inc., —S.W.3d —, 2020 
Tenn. App. LEXIS 225 (Tenn. Ct. App. May 19, 
2020). 

Denial of prejudgment interest was proper 
where the trial court noted considerations of 
equity in its decision in addition to its findings 
that the amount of the obligation was uncertain 
and that the existence of the obligation was 
disputed on legitimate grounds. Highlands 
Physicians, Inc. v. Wellmont Health Sys., — 
S.W.3d —, 2020 Tenn. App. LEXIS 430 (Tenn. 
Ct. App. Sept. 25, 2020). 

In awarding prejudgment interest, the 
amount due to the construction company was 
ascertainable on November 30, 2014, because 
that was when the company first provided the 
building owners with a ledger of the costs 
expended and invoices that reflected the total 
amount due for the construction under the 
stipulated sum contract and the cost-plus con- 
tract; further, the trial court did not make any 
findings that would support the determination 
to commence prejudgment interest earlier, on 
November 10. Liberty Constr. Co., LLC v. 
Curry, — S.W.3d —, 2020 Tenn. App. LEXIS 
468 (Tenn. Ct. App. Oct. 21, 2020). 

Because the appellate court did not know the 
rate which the trial court used in awarding a 
landlord prejudgment interest when a commer- 
cial tenant stopped paying rent on leased space 
months before the end of the lease term and the 
landlord was unsuccessful in its attempts to 
find a replacement tenant, and because the 
appellate court modified the amount of late fees 
to which the landlord was entitled, prejudg- 
ment interest on remand was to be calculated 
on the landlord’s recalculated damages award 
using the annual rate of ten percent. Loans Yes 
v. Kroger Limited Partnership I, — S.W.3d —, 
2020 Tenn. App. LEXIS 486 (Tenn. Ct. App. Oct. 
30, 2020). 


8. Damages. 

Trial court erred in holding that an unin- 
sured automobile insurance policy precluded 
an award of prejudgment interest where the 
policy contained a list of specific exclusions that 
did not include prejudgment interest, and thus, 
it was presumed that the policy exclusions were 
restricted to the enumerated items. Moreover, 
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by its plain language, the policy provided for 
the payment of all damages, and under judicial 
authority, prejudgment interest was considered 
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damages. Lewis v. State Farm, — S.W.3d —, 
2020 Tenn. App. LEXIS 492 (Tenn. Ct. App. 
Nov. 5, 2020). 


CHAPTER 16 


TENNESSEE LITIGATION FINANCING CONSUMER 
PROTECTION ACT 


Section 

47-16-101. 
47-16-102. 
47-16-103. 
47-16-104. 
47-16-105. 
47-16-106. 
47-16-107. 
47-16-108. 


Short title. 
Chapter definitions. 
Registration as litigation financier. 


Prohibited activities. 


Requirements for litigation financing transactions. 


Required disclosures in litigation financing contract. 
Violation of chapter renders contract unenforceable. 
Violation of part constitutes unfair or deceptive practice for purposes of Consumer 


Protection Act — Enforcement by attorney general and reporter. 


47-16-109. 
in proceeds. 
47-16-110. 


Contingent right to proceeds from legal claim assignable — Priority of liens or rights 


Annual fee — Limitation on term of transaction — Obligations from one transaction 


not to be included in subsequent transaction. 


47-16-1011. Short title. 


This chapter shall be known and may be cited as the “Tennessee Litigation 


Financing Consumer Protection Act.” 


History. 
Acts 2014, ch. 819, § 1. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014, for the purpose of 
promulgating rules. 


Effective Dates. 

Acts 2014, ch. 819, § 3. July 1, 2014; pro- 
vided that for the purpose of promulgating 
rules, the act took effect April 28, 2014. [See the 
Compiler’s Note.] 


Law Reviews. 

19th Annual Institute for Law and Economic 
Policy Conference: The Economics of Aggregate 
Litigation: Screening Legal Claims Based on 


47-16-102. Chapter definitions. 
As used in this chapter: 


Third-Party Litigation Finance Agreements 
and Other Signals of Quality, 66 Vand. L. Rev. 
1641 (2013). 

19th Annual Institute for Law and Economic 
Policy Conference: The Economics of Aggregate 
Litigation: How Much Is That Lawsuit in the 
Window? Pricing Legal Claims, 66 Vand. L. 
Rev. 1889 (2013). 

19th Annual Institute for Law and Economic 
Policy Conference: The Economics of Aggregate 
Litigation: Duty in the Litigation-Investment 
Agreement: The Choice Between Tort and Con- 
tract Norms when the Deal Breaks Down, 66 
Vand. L. Rev. 1831 (2018). 

Heuristics, Biases, and Consumer Litigation 
Funding at the Bargaining Table, 68 Vand. L. 
Rev. 261 (2015). 


(1) “Consumer” means any natural person who resides, is present or is 
domiciled in this state, or who is or may become a plaintiff or complainant in 


a dispute in this state; 


(2) “Litigation financier” means a person, entity or partnership engaged 
in the business of litigation financing; and 
(3) “Litigation financing” or “litigation financing transaction”: 
(A) Means a non-recourse transaction in which financing is provided to 
a consumer in return for a consumer assigning to the litigation financier 
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a contingent right to receive an amount of the potential proceeds of the 
consumer’s judgment, award, settlement or verdict obtained with respect 


to the consumer’s legal claim; and 


(B) Does not include: 


(i) Legal services provided on a contingency fee basis, or advanced 
legal costs, where such services or costs are provided to or on behalf of 
a consumer by an attorney representing the consumer in the dispute 
and in accordance with the Tennessee Rules of Professional Conduct; 

(ii) A commercial tort claim as defined by § 47-9-102; or 

(iii) A claim under the Workers’ Compensation Law, compiled in title 


50, chapter 6. 


History. 
Acts 2014, ch. 819, § 1. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014, for the purpose of 
promulgating rules. 


vided that for the purpose of promulgating 
rules, the act took effect April 28, 2014. [See the 
Compiler’s Note.] 


Cross-References. 
Contingent fees under Rules of Professional 
Conduct, Tenn. Sup. Ct. R. 8, RPC 1.5. 


Effective Dates. 
Acts 2014, ch. 819, § 3. July 1, 2014; pro- 


47-16-1003. Registration as litigation financier. 


(a)(1) No litigation financier shall engage in a litigation financing transac- 
tion in this state unless it is registered as a litigation financier in this state. 
(2) A litigation financier that is a business entity or partnership is 
registered in this state if: 
(A) It is in compliance with the bond requirements of subsection (b); 
(B) It has a status of active and in good standing as reflected in the 
records of the secretary of state; and 
(C) Its charter, articles of organization, certificate of limited partner- 
ship, or other organizational document, or, if a foreign entity, its Tennessee 
application for a certificate of authority, contains a statement that it shall 
be designated as a litigation financier pursuant to this chapter. 
(3) A litigation financier that is not a business entity or partnership is 
registered in this state if: 
(A) Itis in compliance with the bond requirements of subsection (b); and 
(B) It files an application for registration as a litigation financier on a 
form prescribed by the secretary of state, along with a filing fee of one 
hundred dollars ($100), that contains the following: 
~ (i) Applicant’s full legal name; 
(ii) Business name of applicant, if any; 
(iii) Physical street address and mailing address of the applicant; 
(iv) Atelephone number through which the applicant can be reached; 
(v) The name, physical street address, mailing address, and tele- 
phone number for a Tennessee registered agent appointed to accept 
service of process on behalf of the applicant; 
(vi) Astatement that the applicant shall be designated as a litigation 
financier pursuant to this chapter; and 


477-16-104 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 22 
(vii) Any other information the secretary of state deems necessary. 
(b)(1) Each litigation financier shall file and have approved by the secretary 
of state a surety bond in the amount of fifty thousand dollars ($50,000). 
(2) Such bond shall be payable to this state for the use of the attorney 
general and reporter and any person who may have a cause of action against 
the obligor of the bond for any violation of this chapter. The bond shall 
continue in effect so long as a litigation financier is designated as a litigation 
financier in the records of the secretary of state. 

(c) A litigation financier shall amend its registration with the secretary of 
state within thirty (30) days whenever the information contained in such 
record changes or becomes inaccurate or incomplete in any respect. A litigation 
financier that is not a business entity or partnership may amend its registra- 
tion with the secretary of state by filing an amendment on a form prescribed by 
the secretary of state, along with a filing fee of twenty dollars ($20.00). 

(d) All documents filed pursuant to this section are public record. 

(e) The secretary of state shall collect a fee of twenty dollars ($20.00) for 
copying all filed documents pursuant to this chapter. All such copies shall be 
certified or validated by the secretary of state. 

(f) The secretary of state, as appropriate, may promulgate rules in imple- 
menting this chapter, including but not limited to, the adoption of fees to cover 
any administrative costs relating to administering this chapter. 


History. 
Acts 2014, ch. 819, § 1. 


Compiler’s Notes. 
Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 819 


Effective Dates. 

Acts 2014, ch. 819, § 3. July 1, 2014; pro- 
vided that for the purpose of promulgating 
rules, the act took effect April 28, 2014. [See the 
Compiler’s Note.] 


took effect on April 28, 2014, for the purpose of 
promulgating rules. 


47-16-104. Requirements for litigation financing transactions. 


A litigation financier shall fulfill each of the following requirements when 
engaged in litigation financing: 

(1) The terms of the litigation financing transaction shall be set forth in a 
written contract that is completely filled-in with no incomplete sections 
when the contract is offered or presented to the consumer; 

(2) The litigation financing contract shall contain a right of rescission, 
allowing the consumer to cancel the litigation financing contract without 
penalty or further obligation if, within five (5) business days following the 
consumer’s receipt of the funds or goods, or execution of the litigation 
financing contract, whichever is later, the consumer gives notice of the 
rescission and returns any money or goods already provided to the consumer 
by the litigation financier; 

(3) The litigation financing contract shall contain a written acknowledg- 
ment by the consumer of whether the consumer is represented by an 
attorney in the dispute; 

(4) If the consumer acknowledges that the consumer is represented by an 
attorney in the dispute, the litigation financing contract shall include a 
written acknowledgment executed by the consumer’s attorney in the dispute 
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in which the attorney acknowledges all of the following: 
(A) The attorney has had the opportunity to review the litigation 
financing contract on behalf of the consumer; 
(B) Whether the attorney is being paid on a contingency basis pursuant 


to a written fee agreement; 


(C) That all proceeds of the legal claim shall be disbursed by either the 
trust account of the attorney representing the consumer in the dispute or 
a settlement fund established to receive the proceeds of the dispute from 
the defendant on behalf of the consumer; 

(D) The attorney is representing the consumer with regard to the 
dispute that is the subject of the litigation financing contract; and 

(KE) The attorney has neither received nor paid a referral fee or any 
other consideration from or to the litigation financier, nor will the attorney 


in the future; and 


(5) In the event that proceeds are paid into a settlement fund or trust, the 
litigation financier shall notify the administrator of the fund or trust of any 
outstanding liens arising from the litigation financing contract. 


History. 
Acts 2014, ch. 819, § 1. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014, for the purpose of 
promulgating rules. 


47-16-105. Prohibited activities. 


Effective Dates. 

Acts 2014, ch. 819, § 3. July 1, 2014; pro- 
vided that for the purpose of promulgating 
rules, the act took effect April 28, 2014. [See the 
Compiler’s Note.] 


A litigation financier shall not: 

(1) Pay or offer to pay commissions, referral fees or other forms of 
consideration to any attorney, law firm, medical provider, chiropractor, or 
physical therapist or any of their employees for referring a consumer to a 
litigation financier; 

(2) Accept any commissions, referral fees, rebates or other forms of 
consideration from an attorney, law firm, medical provider, chiropractor, or 
physical therapist or any of their employees; 

(3) Advertise false or misleading information regarding its products or 
services; : 

(4) Refer a consumer or potential consumer to a specific attorney, law 
firm, medical provider, chiropractor, or physical therapist or any of their 
employees; provided, that if a consumer does not have legal representation, 
the provider shall refer the consumer to a local or state bar referral service 
operated by a bar association or a nonprofit organization; 

(5) Fail to promptly supply copies of any and all complete litigation 
financing contracts to the consumer and the attorney representing the 
consumer in the dispute; 

(6) Attempt to obtain a waiver of any remedy, including but not limited to, 
compensatory, statutory, or punitive damages, that the consumer might 
otherwise have; 

(7) Attempt to effect mandatory arbitration or otherwise effect waiver of 


47-16-106 


a consumer’s right to a trial by jury; 
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(8) Offer or provide legal advice to the consumer regarding the litigation 
financing or the underlying dispute; or 
(9) Assign, which includes securitizing, a litigation financing contract, in 
whole or in part, to a third party; however: 
(A) This subdivision (9) does not prevent a litigation financier that 
retains responsibility for collecting payment, administering, or otherwise 
enforcing the litigation financing contract from making an assignment 


that is: 


(i) To a wholly owned subsidiary of the litigation financier; 
(ii) To an affiliate of the litigation financier that is under common 
control with the litigation financier; or 
(iii) A grant of a security interest that is pursuant to title 47, chapter 
9 or is otherwise permitted by law; and 
(B) If an assignment is authorized and made pursuant to this subdivi- 
sion (9), for purposes of this section, “litigation financier” includes a 
successor-in-interest to a litigation financing contract. 


History. 
Acts 2014, ch. 819, §° 1;'2017, ch. 212, $1. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014, for the purpose of 
promulgating rules. 


Amendments. 
The 2017 amendment, in (7), substituted 


“mandatory arbitration” for “arbitration” and 
inserted “a” preceding “trial by jury” at the end; 
and rewrote (9) which read: “Assign a litigation 
financing contract in whole or part.” 


Effective Dates. 

Acts 2014, ch. 819, § 3. July 1, 2014; pro- 
vided that for the purpose of promulgating | 
rules, the act took effect April 28, 2014. [See the 
Compiler’s Note.] 

Acts 2017, ch. 212, § 3. July 1, 2017. 


47-16-106. Required disclosures in litigation financing contract. 


(a) Litigation financing contracts shall contain the disclosures specified in 
this section, which shall constitute material terms of the litigation financing 


contract. 


(b) Unless otherwise specified, the disclosures shall be typed in at least 
fourteen-point, bold font and be placed clearly and conspicuously within the 


litigation financing contract, as follows: 


(1) On the front page under appropriate headings in not less than 
fourteen-point font, language specifying: 

(A) The total amount of money to be provided to the consumer by the 
litigation financier as part of the litigation financing transaction; 

(B) The maximum amount the consumer can be required to provide the 
litigation financier, including but not limited to, all fees, charges, interest 
or other consideration, under the terms of the litigation financing contract; 

(C) The maximum annual percentage fee, which shall include, but not 
be limited to, all fees, charges, interest or other consideration received by 
a litigation financier in consideration for litigation financing; provided, 
that the consumer may be charged for the litigation financing transaction 
under the terms of the litigation financing contract; 


(D) The following: 


Consumer’s Right to Cancellation: You may cancel this con- 
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tract without penalty or further obligation within five (5) busi- 
ness days from the date you signed this contract or received 
financing from [insert name of the litigation financier] by: 
returning the funds to [insert name, office address and office 
hours of the litigation financier] or by U.S. mail, [insert name 
and mailing address of litigation financier]. For purposes of the 
return deadline by U.S. mail, the postmark date on the returned 
funds or, if mailed by registered or certified mail, the date of the 
return receipt requested shall be considered the date of return. 
(2) Within the body of the litigation financing contract, the following: 
The litigation financier agrees that it has no right to and will not 
make any decisions about the conduct of your lawsuit or dispute 
and that the right to make those decisions remains solely with you 
and your attorney; 
(3) Within the body of the litigation financing contract, in all capital 


letters contained within a box the following: 


IF THERE IS NO RECOVERY OF ANY MONEY FROM YOUR 
LEGAL CLAIM OR IF THERE IS NOT ENOUGH MONEY TO 
SATISFY THE PORTION ASSIGNED TO [INSERT NAME OF THE 
LITIGATION FINANCIER] IN FULL, YOU WILL NOT OWE [IN- 
SERT NAME OF THE LITIGATION FINANCIER] ANYTHING IN 
EXCESS OF YOUR RECOVERY. 

(4) Located immediately above the place on the litigation financing 


contract where the consumer’s signature is required, the litigation financing 
contract shall include the following: 


Do not sign this contract before you read it completely. If this 
contract contains any incomplete sections, you are entitled to a 
completely filled-in copy of the contract prior to signing it. Before 
you sign this contract, you should obtain the advice of an attorney. 
Depending on the circumstances you may want to consult a tax 
advisor, a financial professional or an accountant. 


History. vided that for the purpose of promulgating 
Acts 2014, ch. 819, § 1. rules, the act took effect April 28, 2014. [See the 


Compiler’s Note.] 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014, for the purpose of 
promulgating rules. 


Effective Dates. 
Acts 2014, ch. 819, § 3. July 1, 2014; pro- 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111, 


47-16-107. Violation of chapter renders contract unenforceable. 


Any violation of this chapter shall make the litigation financing contract 
unenforceable by the litigation financier, the consumer or any successor-in- 
interest to the litigation financing contract. 


History. 
Acts 2014, ch. 819, § 1. 


Compiler’s Notes. 
Pursuant to Article III, Section 18 of the 


47-16-108 


Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014, for the purpose of 
promulgating rules. 
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vided that for the purpose of promulgating 
rules, the act took effect April 28, 2014. [See the 
Compiler’s Note.] 


Effective Dates. 
Acts 2014, ch. 819, § 3. July 1, 2014; pro- 


47-16-108. Violation of part constitutes unfair or deceptive practice 
for purposes of Consumer Protection Act — Enforcement 
by attorney general and reporter. 


(a) Any violation of this chapter shall constitute a violation of the Tennessee 
Consumer Protection Act of 1977, compiled in chapter 18, part 1 of this title, 
and shall be enforced solely by the attorney general and reporter at the 
attorney general’s discretion. 

(b) For the purpose of application of the Tennessee Consumer Protection Act 
of 1977, any violation of this chapter shall be construed to be an unfair or 
deceptive act or practice affecting the conduct, trade or commerce and subject 
to all sanctions, penalties and remedies provided in that act, including 
attorneys’ fees and costs. 

(c) Nothing in this chapter shall be construed to limit the exercise of powers 
or the performance of the duties of the attorney general and reporter, including 
those provided by the Tennessee Consumer Protection Act of 1977, which the 
attorney general and reporter is otherwise authorized or required to exercise 
or perform by law. 


History. 
Acts 2014, ch. 819, § 1. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014, for the purpose of 
promulgating rules. 


Effective Dates. 

Acts 2014, ch. 819, § 3. July 1, 2014; pro- 
vided that for the purpose of promulgating 
rules, the act took effect April 28, 2014. [See the 
Compiler’s Note.] 


47-16-109. Contingent right to proceeds from legal claim assignable — 
Priority of liens or rights in proceeds. 


(a) The contingent right to receive an amount of the potential proceeds of a 
legal claim may be assigned by a consumer and that assignment is valid for the 
purposes of obtaining litigation financing from a litigation financier. 

(b) The lien of a litigation financier on a consumer’s legal claim has priority 
over liens that attach and take effect subsequent to the attachment of the 
litigation financier’s lien to the consumer’s legal claim, except for the following: 

(1) Attorney liens, insurance carrier liens, medical provider liens, or liens 
based upon subrogation interests or rights of reimbursement related to the 


consumer’s legal claim; and 


(2) Child support, Medicare, tax, or any other statutory or governmental 


lien. 
History. 
Acts 2014, ch. 819, § 1; 2017, ch. 212, § 2. 


Compiler’s Notes. 
Pursuant to Article III, Section 18 of the 


Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014 for the purpose of 
promulgating rules. 
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Amendments. 

The 2017 amendment rewrote (b) which read: 
“Any lien, subrogation interest or right of reim- 
bursement against the consumer’s legal claim 
shall take priority over any lien, subrogation 
interest or right of reimbursement of the litiga- 
tion financier.” 
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47-16-110 


Effective Dates. 

Acts 2014, ch. 819, § 3. July 1, 2014; pro- 
vided that for the purpose of promulgating 
rules, the act took effect April 28, 2014. [See the 
Compiler’s Note.] 

Acts 2017, ch. 212, § 3. July 1, 2017. 


47-16-1100. Annual fee — Limitation on term of transaction — Obliga- 
tions from one transaction not to be included in subse- 
quent transaction. 


(a) All consumers entering into litigation financing transactions shall pay 
the litigation financier an annual fee of not more than ten percent (10%) of the 
original amount of money provided to the consumer for the litigation financing 
transaction. 

(b) Litigation financiers shall not charge a consumer the annual fee autho- 
rized by subsection (a) more than one (1) time each year with regard to any 
single legal claim regardless of the number of litigation financing transactions 
that the litigation financier enters into with the consumer with respect to such 
legal claim. 

(c) Litigation financing transactions shall not exceed a term of three (3) 
years and are limited to a maximum yearly fee, which shall be calculated to 
include any underwriting and organization fees, and any other charges, fees, or 
consideration, not to exceed three hundred sixty dollars ($360) per year, up to 
a maximum of three (3) years, for each one thousand dollars ($1,000) of the 
unpaid principal amount of the funds advanced to the consumer. The maxi- 
mum yearly fee shall not include the annual fee pursuant to subsection (a). 

(d) Litigation financiers shall not enter into an agreement with a consumer 
that has the effect of incorporating the consumer’s obligations to the litigation 
financier that are contained in the original litigation financing transaction into 
a subsequent litigation financing transaction. 


Effective Dates. 

Acts 2014, ch. 819, § 3. July 1, 2014; pro- 
vided that for the purpose of promulgating 
rules, the act took effect April 28, 2014; and 
provided for the purposes of collecting the an- 
nual fee and maximum yearly fee, § 47-16-110 
took effect July 1, 2015. [See the Compiler’s 
Note.] 


CHAPTER 17 
TENNESSEE OPIOID ABATEMENT ACT 


History. 
Acts 2014, ch. 819, § 1. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 819 
took effect on April 28, 2014 for the purpose of 
promulgating rules. 


Section 

47-17-101. 
47-17-102. 
47-17-103. 
47-17-104. 


Short title. 

Legislative findings and declarations. 

Chapter definitions. 

Distribution of funds — Keeping of settlement agreements on website of attorney 
general and reporter. 


47-17-105. Effect of issuance of settlement agreement release. 
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47-17-101. Short title. 


This chapter is known and may be cited as the “Tennessee Opioid Abatement 
Act.” 


History. Effective Dates. 
Acts 2021, ch. 491, § 11. Acts 2021, ch. 491, § 23. May 24, 2021. 


47-17-102. Legislative findings and declarations. 


The general assembly finds and declares the following: 

(1) The opioid crisis presents serious health and safety concerns through- 
out the state and is a threat to the general welfare of the people of this state; 

(2) The provision of care, rehabilitation, and treatment for opioid abuse 
and dependency creates a substantial drain on governmental resources; 

(3) It is the intention of the general assembly to facilitate statewide opioid 
settlement agreements that provide a coordinated resolution of state and 
local governmental claims against entities involved in the manufacture, 
marketing, distribution, dispensing, or sale of opioids, or related activities, 
in order to generate funds for opioid abatement programs and remediation; 
and 

(4) A statewide coordinated resolution of state and local claims against 
entities involved in activities related to the manufacture, marketing, distri- 
bution, dispensing, or sale of opioids, or related activities, is critical to 
resolving current litigation and other claims regarding the opioid crisis and 
maximizing the financial commitment of those entities. 


History. Effective Dates. 
Acts 2021, ch. 491, § 12. Acts 2021, ch. 491, § 23. May 24, 2021. 


47-17-103. Chapter definitions. 


As used in this chapter, unless the context requires otherwise: 

(1) “Declaration of a statewide opioid settlement agreement release” 
means a written release approved by the attorney general and reporter for a 
statewide opioid settlement agreement, which must include or reference the 
approval of the governor and comptroller of the treasury; 

(2) “District” means the governmental districts in the state, including, but 
not limited to, school districts, judicial districts, hospital districts, health 
districts, utility districts, fire districts, development districts, special dis- 
tricts, and other public districts; 

(3) “Governmental entity” means: 

(A) The state and each of its departments, agencies, divisions, boards, 
commissions, and other instrumentalities; 

(B) Any political or governmental subdivision or other public entity 
within the boundaries of the state, including, but not limited to, counties, 
municipalities, districts, and towns and any department, agency, division, 
board, commission, and other instrumentalities thereof; and 

(C) Any governmental official, officer, or employee of the state or of a 
political or governmental subdivision or other public entity within the 
boundaries of the state acting in an official capacity; 
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(4) “Released claims” means the causes of action and other claims that are 
released in a statewide opioid settlement agreement or as set forth in a 
declaration of such an agreement by the attorney general and reporter, 
including matters identified as released claims as that term or a comparable 
term is defined in a statewide opioid settlement agreement; 

(5) “Released entities” means the entities released in a statewide opioid 
settlement agreement and pursuant to a declaration of a statewide settle- 
ment agreement by the attorney general and reporter, including those 
identified as released entities as that term or a comparable term is defined 
in a statewide opioid settlement agreement; 

(6) “State-subdivision opioid abatement agreement” means an agreement 
entered into by the state and one (1) or more subdivisions of the state that 
addresses the allocation of funds dedicated to opioid abatement; and 

(7) “Statewide opioid settlement agreement” means a settlement agree- 
ment entered into by the state and one (1) or more entities involved in 
activities related to the manufacture, marketing, distribution, dispensing, or 
sale of opioids in which subdivision claims are addressed. 


History. Effective Dates. 
Acts 2021, ch. 491, § 13. Acts 2021, ch. 491, § 23. May 24, 2021. 


47-17-104. Distribution of funds — Keeping of settlement agreements 
on website of attorney general and reporter. 


The funds obtained pursuant to a statewide opioid settlement agreement 
must be distributed pursuant to the agreement and any relevant provisions of 
a state-subdivision opioid abatement agreement. Copies of statewide opioid 
settlement agreements, including any amendments to such agreements, must 
be kept on the website of the attorney general and reporter. 


History. Effective Dates. 
Acts 2021, ch. 491, § 14. Acts 2021, ch. 491, § 23. May 24, 2021. 


47-17-105. Effect of issuance of settlement agreement release. 


Upon the issuance of a declaration of a statewide opioid settlement agree- 
ment release by the attorney general and reporter pursuant to § 20-13-203, a 
governmental entity shall not have the authority to assert, bring, or attempt to 
enforce a released claim against a released entity in any legal proceeding. Any 
pending or future litigation brought by a governmental entity asserting 
released claims against released entities shall be dismissed with prejudice. 
Copies of declarations of a statewide opioid settlement agreement release must 
be kept on the website of the attorney general. 


History. Effective Dates. 
Acts 2021, ch. 491, § 15. Acts 2021, ch. 491, § 23. May 24, 2021. 


Section 


47-18-1038. 
47-18-104. 


47-18-104. 


47-18-106. 
47-18-107. 
47-18-108. 
47-18-109. 
47-18-111. 
47-18-114. 
47-18-116. 
47-18-118. 
47-18-130. 
47-18-131. 
47-18-132. 


47-18-201 


47-18-301. 
47-18-302. 
47-18-303. 
47-18-304. 
47-18-305. 
47-18-309. 
47-18-310. 
47-18-311. 
47-18-312. 
47-18-313. 
47-18-314. 
47-18-315. 
47-18-316. 
47-18-317. 
47-18-318. 
47-18-319. 


47-18-401. 
47-18-402. 
47-18-403. 
47-18-404. 


47-18-405. 
47-18-406. 
47-18-407. 


47-18-408. 


47-18-501. 
47-18-506. 
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CHAPTER 18 
CONSUMER PROTECTION 


Part 1. Consumer Protection Act of 1977 


Part definitions. 

Unfair or deceptive acts prohibited. [Effective until July 1, 2022. See the version 
effective on July 1, 2022.] 

Unfair or deceptive acts prohibited. [Effective on July 1, 2022. See the version effective 
until July 1, 2022.] 

Investigations — Requests for information — Penalties for noncompliance. 

Assurance of voluntary compliance — Penalty for violation. 





Restraining orders or injunctions — Penalty for violation. 
Private right of action — Damages — Notice to attorney general. 
Exemptions. 

Powers of attorney general. 

Costs. 


Failure to respond to request for information. 

Travel promoters — Commingling of funds prohibited — Trust account. 

Government Imposter and Deceptive Advertisements Act. 

Billing for special healthcare service or costs of supplies, equipment, or other services 
provided by a healthcare facility. 


Part 2. Beauty Pageants [Repealed.] 
— 47-18-210. [Repealed.] 
Part 3. Health Clubs 


Part definitions. 

[Repealed.] 

Unenforceable health club agreements. 
[Repealed.] 

Requirements for valid agreements. 
[Repealed.] 

[Repealed.] 

[Repealed.] 

Penalty for violations. 

Responsibility for compliance. 
Compliance exemption — Requirements. 
[Repealed.] 

[Repealed.] 

Violations — Penalties and remedies. 
Surety bond — Applicability — Filing of audited financial statement. 
[Repealed.] 


Part 4. True Origin of Goods Act 


Short title. 

Part definitions. 

Applicability of part. 

Persons subject to part to disclose name, address and telephone number on website — 
Issuance of subpoena to suspected violators. 

Action by attorney general and reporter or district attorney general to enforce part. 

Civil penalties. 

Applicability of Tennessee Consumer Protection Act of 1977 — Action by attorney 
general. 

Private cause of action for unlawful electronic dissemination of commercial recording 
or audiovisual work by website or online service. 


Part 5. Buyers’ Clubs 


Part definitions. 
Exemptions. 
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Section 
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Part 6. Rental-Purchase Agreements 


47-18-603. Part definitions. 
47-18-609. Renegotiations — Extensions. 
47-18-6138. Liability — Good faith defenses. 


47-18-1002. 
47-18-1003. 


47-18-1003. 


47-18-1011. 
47-18-1012. 


47-18-1101. 
47-18-1102. 


47-18-1103. 


47-18-1104. 
47-18-1105. 
47-18-1106. 


47-18-1304. 


47-18-1501. 
47-18-1502. 
47-18-1503. 
47-18-1504. 


47-18-1506. 


47-18-1526. 


47-18-1601. 
47-18-1602. 
47-18-1603. 
47-18-1604. 
47-18-1605. 
47-18-1606. 
47-18-1607. 
47-18-1608. 


47-18-1609. 
47-18-1610. 
47-18-1611. 
47-18-1612. 


47-18-1702. 
47-18-1706. 
47-18-1707. 


47-18-1802. 


Part 10. Credit Services Businesses 


Part definitions. 

Prohibited practices. [Effective until October 1, 2021. See the version effective on 
October 1, 2021.] 

Prohibited practices. [Effective on October 1, 2021. See the version effective until 
October 1, 2021.] 

Bond. 

Combination of moneys received and expenses incurred pursuant to Tennessee Credit 
Services Businesses Act and Uniform Debt-Management Services Act into single 
fund. 


Part 11. Pyramid Promotional Schemes 


Part definitions. 

Knowingly establishing, promoting, or operating pyramid promotional scheme — 
Offense. 

Authority to proceed against pyramid promotional schemes for any other violations of 
state law not limited. 

Enforcement of part — Civil penalties. 

Violation of part is misdemeanor. 

Participants in scheme not subject to prosecution under part. 


Part 13. Kerosene and Motor Fuels Quality Inspection 
Labeling and posting — Standards — Waiver of standards or alternative standards. 
Part 15. Consumer Telemarketing Protection 


Short title — Part definitions. 

Unlawful use of ADAD equipment — Consent to calls. 

Registration requirements — Issuance and revocation of permits. 

Unlawful to connect ADAD equipment to telephone line without permit — Renewal 
of permit. 

Telephone companies and cooperatives — Withdrawal of access to a telephone access 
line. 

Telephone solicitations prohibited. 


Part 16. Fantasy Sports Act 


Short title. 

Part definitions. 

Licensure of fantasy sports operator — Application — Records of player accounts. 

Duties of secretary of state. 

Requirements for fantasy sports operators. 

Violations — Investigative and enforcement authority — Costs. 

Fantasy sports fund. 

Suspension, refusal to renew, or revocation of license and/or fine for violations — 
Ineligibility to apply for license. 

Cumulative and supplemental powers and remedies. 

Inapplicable provisions. 

Continued operation as fantasy sports operator without license — Violation. 

Promulgation of rules — Carrying out provisions. 


Part 17. Employment Agencies 


Part definitions. 
Investigators. 
Enforcement actions. 


Part 18. Foreign Foods Disclosure 


Part definitions. 


Section 


47-18-1803. 
47-18-1805. 
47-18-1806. 
47-18-1807. 


47-18-1903. 


47-18-2102. 
47-18-2104. 
47-18-2105. 
47-18-2106. 
47-18-2107. 
47-18-2108. 
47-18-2109. 
47-18-2110. 
47-18-2111. 


47-18-2301. 
47-18-2302. 
47-18-2303. 
47-18-2304. 
47-18-2305. 


47-18-2404. 


47-18-2602. 
47-18-2604. 


47-18-3001. 
47-18-3002. 
47-18-3003. 


47-18-3004. 
47-18-3005. 
47-18-3006. 


47-18-3101. 
47-18-3102. 
47-18-3103. 
47-18-3104. 


47-18-5001. 
47-18-5002. 
47-18-5003. 


47-18-5101. 
47-18-5102. 
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Administration. 

Injunctive relief. 

Civil penalties. 

Civil actions — Damages — Declaratory judgments — Costs. 


Part 19. Wireless Telecommunication Devices 
Applicability to regulated utilities. 
Part 21. Identity Theft Deterrence 


Definitions. 

Private rights of action. 

Civil penalties and remedies. 

Violation of Tennessee Consumer Protection Act. 
Release of personal consumer information. 
Security freeze at the request of the consumer. 
Notice to consumer regarding security freeze. 
Protecting social security numbers from disclosure. 
Protected consumer security freeze. 


Part 28. Caller Identification Spoofing 


Part definitions. 

Offense of caller identification spoofing. 

Acts not prohibited or restricted. 

Action for injunctive relief and civil penalty by attorney general and reporter. 
Private action for injunctive relief and damages. 


Part 24. Unsolicited Loans 
Notices and obligations — Application — Damages. 
Part 26. Structured Settlement Protection 


Part definitions. 
Circuit court jurisdiction — Requirements for notice — Best interest standard — 
Fees. 


Part 30. Protected Health Information 


Part definitions. 

Prohibitions on legal advertisement. 

Prohibited uses of protected health information for purpose of soliciting individual for 
legal services. 

Requirements for words and statements and disclosures. 

Violations — Investigative and enforcement authority. 

Effect of part. 


Part 31. Protections for Consumers of Farm Machinery 


Part definitions. 

Replacement or refund by manufacturer of farm machinery. 
Affirmative defense. 

Civil action — Recovery of costs and expenses — Mediation. 


Parts 32 — 49. [Reserved] 
Part 50. Consumer Affairs Division 


Office of the attorney general and reporter — Director of consumer affairs. 

Power to employ personnel. 

Plan to receive and disseminate on attorney general and reporter’s website reports of 
scams, schemes, swindles, and other frauds that target adults. 


Part 51. Tennessee Price-Gouging Act of 2002 


Legislative intent. 
Part definitions. 
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Section 


47-18-5103. 
47-18-5104. 


47-18-5202. 
47-18-5203. 
47-18-5205. 


47-18-5304. 


47-18-5506. 
47-18-5506. 


47-18-5509. 
47-18-5510. 
47-18-5511. 
47-18-5523. 
47-18-5526. 
47-18-5533. 
47-18-5537. 
47-18-5542. 
47-18-5543. 


CONSUMER PROTECTION 


~~ 


47-18-101 


Prohibited acts during declaration of abnormal economic disruption. 
Violation — Unfair or deceptive act or practice — Penalties cumulative. 


Part 52. Anti-Phishing Act of 2006 


Part definitions. 

Violation of part. 

Violation of part constituting violation of the Tennessee Consumer Protection Act — 
Application and construction. 


Part 53. Tennessee Truth in Music Advertising Act 
Violations — Application and construction. 
Part 55. Uniform Debt-Management Services Act 


Application for registration — Required information. [Effective until October 1, 2021. 
See the version effective on October 1, 2021.] 

Application for registration — Required information. [Effective on October 1, 2021. 
See the version effective until October 1, 2021.] 

Issuance or denial of certificate of registration. 

Timing of certificate of registration. 

Renewal of registration. 

Fees and other charges. 

Termination of agreements. 

Administrative remedies. 

Statute of limitations. 

Transfer of administration to division of regulatory boards. 

Combination of moneys received and expenses incurred pursuant to Tennessee Credit 
Services Businesses Act and Uniform Debt-Management Services Act into single 
fund. 


PART 1 
CONSUMER PROTECTION ACT OF 1977 


47-18-101. Short title. 


Law Reviews. 
Bad Faith: Building a House of Straw, Sticks, 


or Bricks (Constance A. Anastopoulo), 42 U. 
Mem. L. Rev. 687 (2012). 


NOTES TO DECISIONS 


ANALYSIS 


ig Applicability. 
6. Violations of Other Laws. 
10. Attorney Fees. 


1. Applicability. 

Trial court properly dismissed plaintiffs Ten- 
nessee Consumer Protection Act (TCPA), T.C.A. 
§ 47-18-101 et seq., claim because there was no 
evidence of deceptive or misleading conduct on 
the part of defendant as statements as to rep- 
resented deadlines and that defendant would 
take good care of the machines were not action- 
able under the TCPA. Borla Performance In- 
dus. v. Universal Tool & Eng’g, Inc., — $.W.3d 
—, 2015 Tenn. App. LEXIS 370 (Tenn. Ct. App. 
May 26, 2015). 

When a plaintiff alleged an injury caused by 
a health care provider’s business practices, in- 


cluding, but not limited to, deceptive practices 
in advertising, billing, or collections, the plain- 
tiff could state a claim under the Tennessee 
Consumer Protection Act of 1977, T.C.A. § 47- 
18-101 et seq. (2013 & Supp. 2019). But when a 
plaintiff asserted a claim that an injury was 
caused by a health care provider’s professional 
conduct, such as a deviation from the appli- 
cable standard of medical care, then the Act did 
not apply because that claim would have been 
based on medical negligence under the Tennes- 
see Health Care Liability Act. Franks v. Sykes, 
600 S.W.3d 908, 2019 Tenn. LEXIS 582 (Tenn. 
May 1, 2020). 

Medical services consumers had stated a 
cause of action under the Tennessee Consumer 
Protection Act of 1977, T.C.A. § 47-18-101 et 
seq. (2013 & Supp. 2019), by alleging that they 
were injured by unfair or deceptive acts of the 
hospitals that affected the conduct of trade or 
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commerce. Franks v. Sykes, 600 S.W.3d 908, 
2019 Tenn. LEXIS 582 (Tenn. May 1, 2020). 


6. Violations of Other Laws. 

Although local home health care provider did 
not dispute that its operating without a license 
constituted a deceptive act for purposes of 
T.C.A. § 47-18-101, how a patient’s family de- 
cided to change providers, as well as proximate 
cause and damages were questions for a jury. 
Act for Health v. Case Mgmt. Assocs., — F. 
Supp. 2d —, 2014 U.S. Dist. LEXIS 185287 
(E.D. Tenn. Mar. 17, 2014). 

Trial court did not err in dismissing a devel- 
oper’s claim against a contractor under the 
Tennessee Consumer Protection Act because 
the developer was unable to prove that she 
suffered an ascertainable loss of any money or 
property pursuant to the Contractors Licensing 
Act. McNatt v. Kanizar, — S.W.3d —, 2016 
Tenn. App. LEXIS 122 (Tenn. Ct. App. Feb. 18, 
2016), appeal denied, McNatt v. Vestal, — 
S.W.3d —, 2016 Tenn. LEXIS 590 (Tenn. Aug. 
19, 2016). 

Because a contractor operated as an unli- 
censed contractor and, thereby, violated the 
Contractors Licensing Act, he engaged in a 
practice declared unlawful for purposes of the 


47-18-102. Purposes. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
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Tennessee Consumer Protection Act. McNatt v. 
Kanizar, — S.W.3d —, 2016 Tenn. App. LEXIS 
122 (Tenn. Ct. App. Feb. 18, 2016), appeal 
denied, McNatt v. Vestal, — S.W.3d —, 2016 
Tenn. LEXIS 590 (Tenn. Aug. 19, 2016). 


10. Attorney Fees. 

Because the trial court did not state the 
factual or legal basis for the award of attorney’s 
fees, the court of appeals could not properly 
perform its review function; absent an under- 
standing of the factual and legal basis for the 
decision, the court of appeals was unable to 
determine whether the trial court abused its 
discretion. Gebremedhin v. New Day Auto 
Sales, Inc., — S.W.3d —, 2015 Tenn. App. 
LEXIS 455 (Tenn. Ct. App. June 8, 2015). 

Court of appeals could not make an award of 
fees after the trial court’s award was vacated 
because its function was to review the decision 
of the trial court, and the evidentiary record 
was inadequate to permit an analysis of the 
factors considered when making an award of 
attorney's fees under the Tennessee Consumer 
Protection Act and Tenn. Sup. Ct. R. 8, Cannon 
1.5. Gebremedhin v. New Day Auto Sales, Inc., 
— §.W.3d —, 2015 Tenn. App. LEXIS 455 
(Tenn. Ct. App. June 8, 2015). 


Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


ANALYSIS 


oy Real Estate Sales. 
5. Preemption. 
6 Services. 


3. Real Estate Sales. 

Trial court properly granted a licensed affili- 
ate broker summary judgment on buyers’ claim 
that the broker violated the Tennessee Con- 
sumer Protection Act (TCPA) because the buy- 
ers did not prove their claims of misrepresen- 
tation; the evidence did not establish that the 
broker violated her duty as a realtor or was 
liable under the Tennessee Consumer Protec- 
tion Act for unfair or deceptive acts or practices. 
Haynes v. Lunsford, — S.W.3d —, 2017 Tenn. 
App. LEXIS 69 (Tenn. Ct. App. Feb. 2, 2017). 

Facts supported the conclusion that appel- 
lees, who were licensed contractors, were not 
acting in their personal capacity when they sold 
the property to appellants, given that appellees 
rarely used the property for their personal 
benefit and spent only a token amount of time 


there; as appellees were acting in a business 
capacity during the sale of the property to 
appellants, the trial court erred in holding that 
the Tennessee Consumer Protection Act did not 
apply. Hall v. Tabb, — S.W.3d —, 2021 Tenn. 
App. LEXIS 116 (Tenn. Ct. App. Mar. 25, 2021). 


5. Preemption. 

In a case in which plaintiff alleged defen- 
dants unlawfully used his image and likeness, 
plaintiffs claims under the Tennessee Personal 
Rights Protection Act and the Tennessee Con- 
sumer Protection Act did not involve the use or 
appropriation of his personal traits or identity, 
but rather, defendants’ use of a copyrightable 
photograph that included, among other things, 
an unidentifiable young boy who happened to 
be plaintiff. Because all of plaintiffs claims 
were predicated on rights derived from the 
Copyright Act, the trial court properly dis- 
missed all of the causes of action set forth in the 
complaint. Wells v. Chattanooga Bakery, Inc., 
448 $.W.3d 381, 2014 Tenn. App. LEXIS 168 
(Tenn. Ct. App. Mar. 25, 2014). 
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6. Services. 

Trial court erred in dismissing an advertis- 
er’s claim under the Tennessee Consumer Pro- 
tection Act because it stated a claim under the 
TCPA by alleging that a TV station represented 
it would provide beneficial advertising services 
and that by entering into the contract, the 
station represented it would provide additional 


47-18-103. Part definitions. 


CONSUMER PROTECTION 


a 
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advertising and an incentive trip and then 
refused to provide either; the advertiser and 
station were both limited liability companies 
and were both “persons” under the TCPA. Local 
TV Tenn. LLC v. N.Y.S.E. Wolfchase LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 183 (Tenn. 
Ct. App. Apr. 9, 2018). 


As used in this part, unless the context otherwise requires: 

(1) “Attorney general” means the attorney general and reporter, or the 
attorney general and reporter’s designee; 

(2) “Bait and switch” or “switch” means advertising items to lure consum- 
ers, then inducing the consumers to buy different and more expensive items 
by failing to make available the goods or services advertised, or by dispar- 
aging the less expensive product. Provision of accurate factual information 
shall not be considered disparagement; 

(3) “Consumer” means any natural person who seeks or acquires by 
purchase, rent, lease, assignment, award by chance, or other disposition, any 
goods, services, or property, tangible or intangible, real, personal or mixed, 
and any other article, commodity, or thing of value wherever situated or any 
person who purchases or to whom is offered for sale a franchise or 
distributorship agreement or any similar type of business opportunity; 

(4) “Contract for home improvement services” means a contractual agree- 
ment, written or oral, between a person performing home improvement 
services and a residential owner, and includes all labor, services and 
materials to be furnished and performed under such agreement; 

(5) “Covered file-sharing program” means a computer program, applica- 
tion, or software that enables the computer on which such program, 
application, or software is installed to designate files as available for 
searching by and copying to one (1) or more other computers, to transmit 
such designated files directly to one (1) or more other computers, and to 
request the transmission of such designated files directly from one (1) or 
more other computers. “Covered file-sharing program” does not mean a 
program, application, or software designed primarily to operate as a server 
that is accessible over the Internet using the Internet domain name system, 
to transmit or receive email messages, instant messaging, real-time audio or 
video communications, or real-time voice communications, or to provide 
network or computer security, network management, hosting and backup 
services, maintenance, diagnostics, technical support or repair, or to detect 
or prevent fraudulent activities; 

(6) [Deleted by 2019 amendment. | 

(7) “Documentary material” means the original or copy of any book, 
record, memorandum, paper, communication, tabulation, map, chart, pho- 
tograph, mechanical transcription, or other tangible document or recording, 
wherever situated; 

(8) “Goods” means any tangible chattels leased, bought, or otherwise 
obtained for use by an individual primarily for personal, family, or household 
purposes or a franchise, distributorship agreement, or similar business 
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opportunity; 

(9) “Home improvement services” means the repair, replacement, remod- 
eling, alteration, conversion, modernization, improvement, or addition to 
any residential property, and includes but is not limited to, the repair, 
replacement, remodeling, alteration, conversion, modernization, improve- 
ment, or addition to driveways, swimming pools, porches, garages, landscap- 
ing, fences, fall-out shelters, and roofing; 

(10) “Home improvement services provider” means any person or entity, 
whether or not licensed pursuant to title 62, chapter 6, who undertakes to, 
attempts to, or submits a price or bid or offers to construct, supervise, 
superintend, oversee, schedule, direct, or in any manner assume charge of 
the home improvement service for a fee. “Home improvement services 
provider” specifically includes but is not limited to a “residential contractor” 
as defined in § 62-6-102 when performing home improvement services and 
a “home improvement contractor” as defined in § 62-6-501; 

(11) “Knowingly” or “knowing” means actual awareness of the falsity or 
deception, but actual awareness may be inferred where objective manifes- 
tations indicate that a reasonable person would have known or would have 
had reason to know of the falsity or deception; 

(12) “Local telephone directory” means a telephone directory that is 
distributed by a telephone company or directory publisher, or provided as a 
service to subscribers located in the local exchanges contained in the 
directory. “Local telephone directory” includes: 

(A) A classified advertising directory, commonly referred to as the 
yellow pages; 

(B) Adirectory of individual telephone listings, commonly referred to as 
the white pages, whether identified as “business listings” or combined in 
listings of residences and businesses in a directory that does not have 
separate residence and business listings; 

(C) A directory that includes listings of more than one (1) telephone 
company; or 

(D) A directory assistance database or similar service, commonly used 
by dialing “411” and speaking with a live person or through an automated 
system; 

(13) “Local telephone number” means a telephone number that has the 
three (3) number prefix used by the provider of telephone service for 
telephones physically located within the area covered by the local telephone 
directory in which the number is listed. “Local telephone number” does not 
include long distance numbers or 800, 888, or 900 exchange numbers listed 
in a local telephone directory; 

(14) “Person” means a natural person, individual, governmental agency, 
partnership, corporation, trust, estate, incorporated or unincorporated asso- 
ciation, and any other legal or commercial entity however organized; 

(15) “Physical address” means the mailing address, including a zip code, 
which details the actual location of a person or entity, but does not include a 
post office box; 

(16) “Possession” means actual care, custody, control, or management of 
residential property, but shall not include occupancy of residential property 
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through a lease or rental agreement; 

(17) “Residential owner” means a person who has possession of residen- 
tial real property, including any person authorized by such residential owner 
to act on the residential owner’s behalf; 

(18) “Residential property” means the building structure where a person 
abides, lodges, resides or establishes a living accommodation or where a 
residential owner intends to abide, lodge, reside or establish a living 
accommodation following the compietion of home improvement services 
made pursuant to a contract for home improvement services and includes 


the land on or adjacent to such building structure; 
(19) “Services” means any work, labor, or services including services 
furnished in connection with the sale or repair of goods or real property or 


improvements thereto; and 


(20) “Trade,” “commerce,” or “consumer transaction” means the advertis- 
ing, offering for sale, lease or rental, or distribution of any goods, services, or 
property, tangible or intangible, real, personal, or mixed, and other articles, 
commodities, or things of value wherever situated. 


History. 

Acts 1977, ch. 488, § 3; 1986, ch. 860, § 1; 
1988, ch. 974, § 1; 1999, ch. 473, § 1; 2008, ch. 
873; 1:2010,.ch..779.,$i-1:. 2010 sch, .1055,.8.(2; 
2019, ch. 459, § 2. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment added the definition of 


“attorney general” and deleted the definition of 
“division”, which read: “‘Division’ means the 
division of consumer affairs in the department 
of commerce and insurance;”. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


Hospital Liens. 
0. Foreclosures. 


ANALYSIS 
i Real Estate Transactions. 
2 Consumer. 
4. Trade or Commerce. 
5. Corporations. 
8. Persons. 
9. 
1 


1. Real Estate Transactions. 

Timeshare interest is an estate in real prop- 
erty, and is not a good or service. Overton v. 
Westgate Resorts, Ltd., L.P., —S.W.3d —, 2015 
Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 30, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 515 (Tenn. June 15, 2015), cert. denied, 
Westgate Resorts, Ltd., L.P. v. Overton, 136 S. 
Ct. 486 (U.S. 2015), 193 L. Ed. 2d 350, 2015 


U.S. LEXIS 7049. 


2. Consumer. 

Defendant unquestionably was not in the 
business of offering investment opportunities to 
consumers. The transaction between plaintiff 
and defendant was an “isolated,” “casual, non- 
commercial transaction” that was not the kind of 
matter that the Tennessee Consumer Protection 
was intended to address, and thus, plaintiff was 
not entitled to damages under the Act. Azaam 
Almasudi v. Khalid Yahia Ibrahim (In re Khalid 
Yahia Ibrahim), 580 B.R. 218, 2017 Bankr. 
LEXIS 4281 (Bankr. E.D. Tenn. Dec. 15, 2017). 

As purchasers of real property from the sell- 
ers, appellants met the definition of consumers 
under the Tennessee Consumer Protection Act. 
Hall v. Tabb, — S.W.38d —, 2021 Tenn. App. 
LEXIS 116 (Tenn. Ct. App. Mar. 25, 2021). 
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4. Trade or Commerce. 

Trial court acknowledged the definition of 
trade or commerce, but did not apply that 
definition to the facts of this case; instead, the 
court looked to another statute to determine 
whether any of the express exemptions applied, 
but before analyzing exemptions, however, a 
determination of whether the complained-of 
activities fit within the definition of trade or 
commerce was necessary. SecurAmerica Bus. 
Credit v. Southland Transp. Co., LLC, — 
S.W.3d —, 2016 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. Apr. 1, 2016). 

Appellant’s actions, even if considered to be 
unfair or deceptive, did not affect the advertis- 
ing, offering for sale, lease or rental, or distri- 
bution of any goods, services, or property, or 
things of value, and thus the alleged acts would 
only be covered if they were the distribution of 
other articles, commodities, or things of value, 
but appellant’s actions did not fit here; the 
alleged acts looked nothing like the specific list 
of 50 unfair or deceptive acts affecting trade or 
commerce. SecurAmerica Bus. Credit v. South- 
land Transp. Co., LLC, —8.W.3d —, 2016 Tenn. 
App. LEXIS 234 (Tenn. Ct. App. Apr. 1, 2016). 

When a consumer alleged a seller’s represen- 
tative falsely stated a product warranty would 
cover the consumer’s property damage claim 
arising from an allegedly defective product, the 
seller was entitled to judgment on the plead- 
ings because (1) the evidence did not show such 
a representation was made, (2) the representa- 
tive’s acts were not “trade,” “commerce,” or a 
“consumer transaction,” and (3) the represen- 
tative was not engaged in advertising the prod- 
uct, which had been sold years earlier. Ismoilov 
v. Sears Holdings Corp., — S.W.3d —, 2018 
Tenn. App. LEXIS 218 (Tenn. Ct. App. Apr. 25, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 549 (Tenn. Sept. 13, 2018). 


5. Corporations. 

Trial court erred in dismissing appellant’s 
breach of contract claim on the ground that 
there was not an enforceable contract between 
appellant and appellees; appellant was entitled 
to seek relief under T.C.A. § 47-18-109(a)(1), 
and the trial court erred in dismissing the claim 
on the ground that appellant did not fulfill the 
statutory definition of a consumer. Tullahoma 
Indus., LLC v. Navajo Air, LLC, — S.W.3d —, 
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2018 Tenn. App. LEXIS 451 (Tenn. Ct. App. 
Aug. 7, 2018). 


8. Persons. 

Trial court erred in dismissing an advertis- 
er’s claim under the Tennessee Consumer Pro- 
tection Act because it stated a claim under the 
TCPA by alleging that a TV station represented 
it would provide beneficial advertising services 
and that by entering into the contract, the 
station represented it would provide additional 
advertising and an incentive trip and then 
refused to provide either; the advertiser and 
station were both limited lability companies 
and were both “persons” under the TCPA. Local 
TV Tenn. LLC v. N.Y.S.E. Wolfchase LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 183 (Tenn. 
Ct. App. Apr. 9, 2018). 


9. Hospital Liens. 

Treatment. of plaintiffs injuries from a motor 
vehicle accident epitomized a doctor’s practice 
of the profession, and because the hospital lien 
was a collection activity and the underlying 
transaction was not covered by the Tennessee 
Collection Protection Act, the filing of the hos- 
pital lien was not a consumer transaction. 
While the definition of consumer transactions 
is broad, it did not extend to the present case, 
and thus the Hospital Lien Act was not an 
exclusive remedy. Franks v. Sykes, — S.W.3d 
—, 2018 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
Nov. 28, 2018), rev’d, 600 S.W.3d. 908, 2019 
Tenn. LEXIS 582 (Tenn. May 1, 2020). 

Because a hospital lien constitutes a collec- 
tion activity, the underlying transaction must 
constitute a consumer transaction in order to 
be covered by the Tennessee Consumer Protec- 
tion Act. Franks v. Sykes, — S.W.3d —, 2018 
Tenn. App. LEXIS 685 (Tenn. Ct. App. Nov. 28, 
2018), rev'd, 600 S.W.3d 908, 2019 Tenn. LEXIS 
582 (Tenn. May 1, 2020). 


10. Foreclosures. 

Borrower’s Tennessee Consumer Protection 
Act claim against a successor lender to prevent 
foreclosure was properly dismissed as the Act 
did not address foreclosure proceedings. Ross v. 
Orion Fin. Grp., Inc., — S.W.3d —, 2019 Tenn. 
App. LEXIS 113 (Tenn. Ct. App. Mar. 7, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
281 (Tenn. June 20, 2019). 


47-18-104. Unfair or deceptive acts prohibited. [Effective until July 1, 
2022. See the version effective on July 1, 2022.] 


(a) Unfair or deceptive acts or practices affecting the conduct of any trade or 
commerce constitute unlawful acts or practices and are Class B misdemeanors. 
(b) The following unfair or deceptive acts or practices affecting the conduct 
of any trade or commerce are declared to be unlawful and in violation of this 


part: 


(1) Falsely passing off goods or services as those of another; 
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(2) Causing likelihood of confusion or of misunderstanding as to the 
source, sponsorship, approval or certification of goods or services. This 
subdivision (b)(2) does not prohibit the private labeling of goods and services; 

(3) Causing likelihood of confusion or misunderstanding as to affiliation, 
connection or association with, or certification by, another. This subdivision 
(b)(3) does not prohibit the private labeling of goods or services; 

(4) Using deceptive representations or designations of geographic origin 
in connection with goods or services; 

(5) Representing that goods or services have sponsorship, approval, 
characteristics, ingredients, uses, benefits or quantities that they do not 
have or that a person has a sponsorship approval, status, affiliation or 
connection that such person does not have; 

(6) Representing that goods are original or new if they are deteriorated, 
altered to the point of decreasing the value, reconditioned, reclaimed, used 
or secondhand; 

(7) Representing that goods or services are of a particular standard, 
quality or grade, or that goods are of a particular style or model, if they are 
of another; 

(8) Disparaging the goods, services or business of another by false or 
misleading representations of fact; 

(9) Advertising goods or services with intent not to sell them as 
advertised; 

(10) Advertising goods or services with intent not to supply reasonably 
expectable public demand, unless the advertisement discloses a limitation of 
quantity; 

(11) Making false or misleading statements of fact concerning the reasons 
for, existence of, or amounts of price reductions; 

(12) Representing that a consumer transaction confers or involves rights, 
remedies or obligations that it does not have or involve or which are 
prohibited by law; 

(13) Representing that a service, replacement or repair is needed when it 
is not; 

(14) Causing confusion or misunderstanding with respect to the authority 
of a salesperson, representative or agent to negotiate the final terms of a 
consumer transaction; 

(15) Failing to disclose that a charge for the servicing of any goods in 
whole or in part is based on a predetermined rate or charge, or guarantee or 
warranty, instead of the value of the services actually performed; 

(16) Disconnecting, turning back, or resetting the odometer of any motor 
vehicle so as to reduce the number of miles indicated on the odometer gauge, 
except as provided for in § 39-14-132(b); 

(17) Advertising of any sale by falsely representing that a person is going 
out of business; 

(18) Using or employing a chain referral sales plan in connection with the 
sale or offer to sell of goods, merchandise, or anything of value, which uses 
the sales technique, plan, arrangement or agreement in which the buyer or 
prospective buyer is offered the opportunity to purchase goods or services 
and, in connection with the purchase, receives the seller’s promise or 





47-18-104 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 40 


representation that the buyer shall have the right to receive compensation or 
consideration in any form for furnishing to the seller the names of other 
prospective buyers if the receipt of compensation or consideration is contin- 
gent upon the occurrence of an event subsequent to the time the buyer 
purchases the merchandise or goods; 

(19) Representing that a guarantee or warranty confers or involves rights 
or remedies which it does not have or involve; provided, that nothing in this 
subdivision (b)(19) shall be construed to alter the implied warranty of 
merchantability as defined in § 47-2-314; 

(20) Selling or offering to sell, either directly or associated with the sale of 
goods or services, a right of participation in a pyramid distributorship. As 
used in this subdivision (b)(20), a “pyramid distributorship” means any sales 
plan or operation for the sale or distribution of goods, services or other 
property wherein a person for a consideration acquires the opportunity to 
receive a pecuniary benefit, which is not primarily contingent on the volume 
or quantity of goods, services or other property sold or delivered to consum- 
ers, and is based upon the inducement of additional persons, by such person 
or others, regardless of number, to participate in the same plan or operation; 

(21) Using statements or illustrations in any advertisement which create 
a false impression of the grade, quality, quantity, make, value, age, size, 
color, usability or origin of the goods or services offered, or which may 
otherwise misrepresent the goods or services in such a manner that later, on 
disclosure of the true facts, there is a likelihood that the buyer may be 
switched from the advertised goods or services to other goods or services; 

(22) Using any advertisement containing an offer to sell goods or services 
when the offer is not a bona fide effort to sell the advertised goods or services. 
An offer is not bona fide, even though the true facts are subsequently made 
known to the buyer, if the first contact or interview is secured by deception; 

(23) Representing in any advertisement a false impression that the offer 
of goods has been occasioned by a financial or natural catastrophe when such 
is not true, or misrepresenting the former price, savings, quality or owner- 
ship of any goods sold; 

(24) Assessing a penalty for the prepayment or early payment of a fee or 
charge for services by a utility or company which has been issued a franchise 
license by a municipal governing body to provide services. Nothing in this 
subdivision (b)(24) shall be construed to prohibit a discount from being 
offered for early payment of the applicable fee or charge for services. This 
subdivision (b)(24) does not apply to a utility or company whose billing 
statement reflects charges both for service previously rendered and in 
advance of services provided; 

(25) Discriminating against any disabled individual, as defined by §§ 47- 
18-802(b) and 55-21-102(3), in violation of the Tennessee Equal Consumer 
Credit Act of 1974, compiled in part 8 of this chapter. This subdivision (b)(25) 
does not apply to any creditor or credit card issuer regulated by the 
department of financial institutions. The attorney general shall refer any 
complaint against such a creditor or credit card issuer involving the Equal 
Consumer Credit Act to such department for investigation and disposition; 

(26) Violating § 65-5-106; 
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(27) Engaging in any other act ‘or practice which is deceptive to the 
consumer or to any other person; provided, however, that enforcement of this 
subdivision (b)(27) is vested exclusively in the office of the attorney general 
and reporter; 

(28)(A)G) Failing of a motor vehicle repair facility to return to a customer 
any parts which were removed from the motor vehicle and replaced 
during the process of repair if the customer, at the time repair work was 
authorized, requested return of such parts; provided, that any part 
retained by the motor vehicle repair facility as part of a trade-in 
agreement or core charge agreement for a reconditioned part need not 
be returned to the customer unless the customer agrees to pay the 
facility the additional core charge or other trade-in fee; and provided 
further, that any part required to be returned to a manufacturer or 
distributor under a warranty agreement or any part required by any 
federal or state statute or rule or regulation to be disposed of by the 
facility need not be returned to the customer; or 

Gi) Failing of a motor vehicle repair facility to permit inspection of 
any parts retained by the repair facility if the customer, at the time 
repair work was authorized, expressed the customer’s desire to inspect 
such parts; provided, that if, after inspection, the customer requests 
return of such parts, the restrictions set forth in subdivision (b)(28)(A)(i) 
shall apply; 

(B)G) Failing of a motor vehicle repair facility to post in a prominent 

location notice of the provisions of this subdivision (b)(28); or 

(ii) Failing of a motor vehicle repair facility to print on the repair 
contract notice of the provisions of this subdivision (b)(28); 

(C) The motor vehicle repair facility need not retain any parts not 
returned to the customer after the motor vehicle has been returned to the 
customer; 

(29) Advertising that a business is “going out of business” more than 
ninety (90) days before such business ceases to operate; 

(30) Failing to comply with §§ 6-55-401 — 6-55-4138, where a municipality 
has adopted the regulations of liquidation sales pursuant to § 6-55-413; 

(31) Offering lottery winnings in exchange for making a purchase or 
incurring a monetary obligation pursuant to § 47-18-120; 

(32)(A) The act of misrepresenting the geographic location of a person 

through a business name or listing in a local telephone directory or on the 

Internet is an unfair or deceptive act or practice affecting the conduct of 

trade or commerce, if: 

(i) The name misrepresents the person’s geographic location; or 

(ii) The listing fails to clearly and conspicuously identify the locality 
and state of the person’s business; 

(iii) Calls to the listed telephone number are routinely forwarded or 
otherwise transferred to a person’s business location that is outside the 
calling area covered by the local telephone directory, or that is outside 
the local calling area for the telephone number that is listed on the 
Internet; 

(iv) The person’s business location is located in a county that is not 
contiguous to a county in the calling area covered by the local telephone 
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directory, or is located in a county that is not contiguous to a county in 

the local calling area for the telephone number that is listed on the 

Internet; and 

(v) The person does not have a business location or branch, or an 
affiliate or subsidiary of the person does not have a business location or 
branch, in the calling area or county contiguous to the local calling area. 
(B) This subdivision (b)(32) shall not apply: 

(i) To a telecommunications service provider, an Internet service 
provider, or to the publisher or distributor of a local telephone directory 
unless the act is on behalf of the Internet or telecommunications service 
provider or on behalf of the publisher or distributor of the local 
telephone directory; or 

(ii) To the act of listing a number for a call center. For purposes of this 
subdivision (b)(32)(B)(ii), “call center” means a location that utilizes 
telecommunication services for activities related to an existing customer 
relationship, including, but not limited to, customer services, reactivat- 
ing dormant accounts or receiving reservations. 

(C) Notwithstanding any other law to the contrary, and without limit- 
ing the scope of § 47-18-104, a violation of this subdivision (b)(32) shall be 
punishable by a nonremedial civil penalty of a minimum of one thousand 
dollars ($1,000) to a maximum of five thousand dollars ($5,000) per 
violation. Civil penalties assessed under this subdivision (b)(32) are 
separate and apart from the remedial civil penalties authorized in 
§ 47-18-108(b)(3). 

(D) This subdivision (b)(32) applies only to information supplied to a 
telephone directory published after July 1, 2008, information that is 
published on the Internet after July 1, 2008, or to information supplied for 
entry into a directory assistance database after July 1, 2008; 

(33) Advertising that a person is an electrician for hire when such person 
has not been licensed by a local jurisdiction to perform electrical work within 
such jurisdiction or by the state as a limited licensed electrician or contrac- 
tor, as appropriate or, if no such licenses are then available, such person is 
not registered with the state; 

(34) Unreasonably raising prices or unreasonably restricting supplies of 
essential goods, commodities or services in direct response to a crime, act of 
terrorism, war, or natural disaster, regardless of whether such crime, act of 
terrorism, war, or natural disaster occurred in the state of Tennessee; 

(35) Representing that a person is a licensed contractor when such person 
has not been licensed as required by § 62-6-103 or § 62-6-502; or, acting in 
the capacity of a contractor as defined in § 62-6-102(4)(A), § 62-6-102(7) or 
§ 62-6-501, and related rules and regulations of the state of Tennessee, or 
any similar statutes, rules and regulations of another state, while not 
licensed; 

(36)(A) Using any advertisement for a workshop, seminar, conference, or 

other meeting that contains a reference to a living trust or a revocable 

living trust, or that otherwise offers advice or counsel on estate taxation 
unless such advertisement also includes the information required in this 

subdivision (b)(36); 
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(B) An advertisement as provided in this subdivision (b)(36) shall, at a 
minimum, include the following: 

(i) The maximum exclusion for federal estate tax purposes and the 
maximum exemption for state inheritance tax purposes for the year in 
which the advertisement appears; 

(ii) Includes a statement that certain property, including real prop- 
erty, insurance proceeds, deposit accounts, stocks and retirement fund, 
may be taxable or not taxable, depending on how legal title is held or 
beneficiary designation is made, or both; 

(iii) Includes a statement that certain property may be transferred 
through several different means including, but not limited to, joint 
ownership of property with rights of survivorship, joint deposit ac- 
counts, beneficiary designations or elections permitted under retire- 
ment plans, insurance policies, trusts, or wills; and 

(iv) A statement that before creating any transfer through a living 
trust, revocable living trust, or otherwise, the individual should seek 
advice from an attorney, accountant or other tax professional to deter- 
mine the true tax impact and ensure that assets are properly trans- 
ferred into any trust; 

(C) The disclosure required in this subdivision (b)(36) shall be printed 
in not less than 10-point type; 

(D) This subdivision (b)(36) shall not apply to an advertisement by any 
attorney, law firm, bank, savings institution, trust company, or registered 
securities broker-dealer which is directed to clients or customers of such 
person with whom such person has had a client or customer relationship 
within the prior two (2) years. This subdivision (b)(36) shall also not apply 
to any continuing education seminars or conferences conducted for the 
benefit of bankers, attorneys, accountants, or other professional financial 
advisors; 

(37) Refusing to accept the return of clothing or accessories sold at retail 
directly to a purchaser, who seeks to return the same for any reason for 
refund or credit; provided, that: 

(A) The purchaser presents the clothing or accessories within the 
retailer’s prescribed period for return of merchandise; 

(B) The purchaser presents satisfactory proof of purchase; 

(C) The merchandise is, in no way, damaged and exhibits no sign of 
wear or cleaning; 

(D) All tags and stickers affixed or attached to the merchandise at the 
time of sale remain affixed or attached at the time of return; and 

(E) The sale of the merchandise was not marked, advertised or other- 
wise characterized as “final”, “no return”, “no refunds”, or in any manner 
reasonably indicating that the merchandise would not be accepted for 
return; 

(38)(A) Requiring the purchaser to present that purchaser’s driver license 

as a prerequisite for accepting the return of clothing or accessories for 

refund or credit, notwithstanding compliance with the conditions set forth 
in subdivision (b)(37), unless such a requirement is for the purpose of 
preventing fraud and abuse; 
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(B) Notwithstanding any provision of subdivision (b)(37) or (b)(38)(A) to 
the contrary, return denials are permitted for the purpose of preventing 
fraud and abuse; 

(39) Representing that a person, or such person’s agent, authorized 
designee or delegee for hire, has conducted a foreclosure on real property, 
when such person knew or should have known that a foreclosure was not 
actually conducted on the real property; 

(40)(A) Selling or offering to sell a secondhand mattress in this state or 

importing secondhand mattresses into this state for the purpose of resale 

in violation of § 68-15-203(b); 

(B) Subdivision (b)(40)(A) shall apply to a mattress manufacturer, 

wholesaler or retailer. Subdivision (b)(40)(A) shall not apply to an insti- 
tution or organization that has received a determination of exemption 
from the internal revenue service under 26 U.S.C. § 501(c)(3), and as 
described in § 67-6-348. The exemption provided in this subdivision 
(b)(40)(B) shall be limited to institutions or organizations that are not 
organized or operated for profit, and no part of the net earnings of which 
inures to the benefit of any private shareholder or individual; 
(41)(A) Knowingly advertising or marketing for sale a newly constructed 
residence as having more bedrooms than are permitted by the newly 
constructed residence’s subsurface sewage disposal system permit, as 
defined in § 68-221-402, unless prior to the execution of any sales 
agreement the permitted number of bedrooms is disclosed in writing to the 
buyer. The real estate licensee representing the owner may rely upon 
information furnished by the owner; 

(B) Ifa newly constructed residence is marketed for sale as having more 
bedrooms than are permitted by the subsurface sewage disposal system 
permit and no disclosure of the actual number of bedrooms permitted 
occurs prior to the execution of a sales agreement, then the buyer shall 
have the right to rescind the sales agreement and may recover treble 
damages as provided in § 47-18-109; 

(C) A subsurface sewage disposal system permit issued in the name of 
the owner of a newly constructed residence shall serve as constructive 
notice to that owner of the newly constructed residence for the purpose of 
establishing knowledge as to the number of bedrooms of the newly 
constructed residence for the purpose of finding a violation of this 
subdivision (b)(41). A real estate licensee representing the owner must 
have actual knowledge transmitted from the owner to the real estate 
licensee to be in violation of this subdivision (b)(41); 

(42) Offering, through the mail or by other means, a check that contains 
an obligation to advertise with a person upon the endorsement of the check. 
The obligation is effective upon the check being signed and deposited into the 
consumer’s bank account; 

(43) The act or practice of directly or indirectly: 

(A) Making representations that a person will pay or reimburse for a 
motor vehicle traffic citation for any person who purchases a device or 
mechanism, passive or active, that can detect or interfere with a radar, 
laser or other device used to measure the speed of motor vehicles; 
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(B) Advertising, promoting, selling or offering for sale any radar jam- 
ming device that includes any active or passive device, instrument, 
mechanism, or equipment that interferes with, disrupts, or scrambles the 
radar or laser that is used by law enforcement agencies and officers to 
measure the speed of motor vehicles; or 

(C) Advertising, promoting, selling or offering for sale any good or 
service that is illegal or unlawful to sell in the state; 

(44) Violating § 47-18-5402; 

(45)(A) Installing, offering to install, or making available for installation, 
reinstallation or update a covered file-sharing program onto a computer 
without being an authorized user of that computer or without first 
providing clear and conspicuous notice to the authorized user of the 
computer that the files on that computer will be made available to the 
public, obtaining consent of the authorized user to installation of the 
program, and requiring affirmative steps by the authorized user to 
activate any feature on the program that will make files on that computer 
available to the public; or 

(B) Preventing reasonable efforts to disable or remove, or to block the 
installation or execution of, a covered file-sharing program on a computer; 
(46)(A) The act or practice of directly or indirectly advertising, promoting, 
selling, or offering for sale international driver’s licenses. It is a per se 
violation of this subdivision (b)(46) to: 

(i) Misrepresent that any international driver’s license sold or offered 
for sale confers a privilege to operate a motor vehicle on the streets and 
highways in this state; or 

(ii) Represent that any international driver’s license sold or offered 
for sale is of a particular standard, quality or grade; 

(B) For purposes of this subdivision (b)(46), unless the context other- 
wise requires: 

(i) “International driver’s license” means a document that purports to 
confer a privilege to operate a motor vehicle on the streets and highways 
in this state and is not issued by a governmental entity. Such document 
may be an imitation of an international driving permit; and 

(ii) “International driving permit” means the document issued by a 
duly authorized automobile association to a holder of a valid driver 
license which grants such holder the privilege to operate a motor vehicle 
in countries or international bodies that are signatory parties to Article 
24 of the 1949 United Nations Convention on Road Traffic, pursuant to 
3 U.S.T. § 3008; 

(C) Notwithstanding any other law to the contrary, and without limit- 
ing the scope of this section, a violation of this subdivision (b)(46) shall be 
punishable by a non-remedial civil penalty of a minimum of one thousand 
dollars ($1,000) to a maximum of three thousand dollars ($3,000) per 
violation. Civil penalties assessed under this subdivision (b)(46) are 
separate and apart from the remedial civil penalties authorized in 
§ 47-18-108(b)(3); 

(47) A home improvement services provider: 
(A) Entering into a contract for home improvement services without 
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providing to the residential owner in written form: 

(i) That it is a criminal offense for the person entering into the 
contract for home improvement services with a residential owner to do 
any of the prohibited acts set out in § 39-14-154(b), by writing out the 
text of each prohibited act, and providing the penalty and available 
relief for such; and 

(ii) The true and correct name, physical address and telephone 
number of the home improvement services provider; or 
(B) Having complied with subdivision (b)(47)(A), failing to provide to 

the residential owner in written form a correct current or forwarding 

address if the person changes the physical address initially provided to the 
residential owner and any or all work to be performed under the contract 
has not been completed; 

(48) Failing to comply with title 62, chapter 6, part 6; 

(49) Engaging in a Ponzi scheme, defined as a fraudulent investment 
scheme in which money placed by later investors pays artificially high 
dividends to the original investor, thereby attracting even larger 
investments; 

(50) Making fraudulent statements or intentional omissions in order to 
induce a consumer to sell securities or other things of value to fund an 
investment; 

(51) Advertising services for the provision of a warranty for a motor 
vehicle, as defined in § 55-8-101, in a deceptive manner that is likely to 
cause the owner of the motor vehicle to believe that the advertisement 
originated from the original manufacturer of the motor vehicle or from the 
dealer that sold the motor vehicle to the owner; and 

(52) Uses the trade name or trademark, or a confusingly similar trade 
name or trademark of any place of entertainment, or the name of any event, 
person, or entity scheduled to perform at a place of entertainment in the 
domain of a ticket marketplace URL. It is not a violation of this subdivision 
(b)(52) if the ticket marketplace obtained written authorization from the 
place of entertainment, event, person, or entity scheduled to perform at a 
place of entertainment to use the trade name, trademark, or name in the 
domain of the URL prior to the use. For purposes of this subdivision (b)(52): 

(A) “Domain” means the portion of text in a URL that is to the left of the 
top-level domains such as .com, .net, or .org; 

(B) “Place of entertainment” means an entertainment facility in this 
state, such as a theater, stadium, museum, arena, amphitheater, race- 
track, or other place where performances, concerts, exhibits, games, 
athletic events, or contests are held; 

(C) “Ticket” means a printed, electronic, or other type of evidence of the 
right, option, or opportunity to occupy space at, to enter, or to attend a 
place of entertainment, even if not evidenced by any physical manifesta- 
tion of the right, option, or opportunity; and 

(D) “Ticket marketplace” means a website that provides a forum for or 
facilitates the buying and selling, or reselling, of a ticket. 

(c) The following are among the acts or practices which will be considered in 
determining if an offer to sell goods or services is not bona fide: 
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(1) Refusal to reasonably show, demonstrate or sell the goods or services 
offered in accordance with the terms of the offer; 

(2) Disparagement by acts or words of the advertised goods or services or 
disparagement with respect to the guarantee, credit terms, availability of 
service, repairs or parts, or in any other respect, in connection with the 
advertised goods or services; 

(3) Failure to make available at all outlets listed in the advertisement a 
sufficient quantity of the advertised goods or services to meet reasonably 
expectable public demand, unless the advertisement clearly and conspicu- 
ously discloses that the availability of a particular good is limited and/or the 
goods or services are available only at designated outlets, or unless the 
advertisement discloses that a particular good is to be closed out or offered 
for a limited time. In the event of an inadequate inventory, issuing of “rain 
checks” for goods or offering comparable or better goods at the sale price may 
be considered a good faith effort to make the advertised goods available, 
unless there is a pattern of inadequate inventory or unless the inadequate 
inventory was intentional. If rain checks are offered, the goods must be 
delivered within a reasonable time; 

(4) Refusal to take orders or give rain checks for the advertised goods or 
services, when the advertisement does not disclose their limited quantity or 
availability to be delivered within a reasonable period of time; 

(5) Showing or demonstrating goods or services which are defective, 
unusable or impractical for the purpose represented or implied in the 
advertisement when such defective, unusable or impractical nature is not 
fairly and adequately disclosed in the advertisement; and 

(6) Use of a sales plan or method of compensating or penalizing salesper- 
sons designed to prevent or discourage them from selling the advertised 
goods or services. This does not prohibit compensating salespersons by use of 
a commission. 

(d) The fact that a seller occasionally sells the advertised goods or services 


at the advertised price does not constitute a defense when the seller’s overall 
purpose is to engage in bait and switch tactics. 

(e) Nothing in § 47-18-103(1) or subdivisions (b)(21)-(23) and subsections (c) 
and (d) shall prevent a seller from advertising goods and services with the hope 
that consumers will buy goods or services in addition to those advertised. 

(f) For the purposes of subsection (b), investment does not include a security 
defined in § 48-1-102 or any insurance or annuity contract. 
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Compiler’s Notes. 

Acts 2017, ch. 25, § 2 provided that the act, 
which amended this section, shall apply to 
conduct occurring on or after March 29, 2017. 
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Acts 2018, ch. 930, § 4 provided that the act, 
which amended this section, shall apply to 
actions occurring on or after May 15, 2018. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2017 amendment added (b)(51). 

The 2018 amendment added (b)(52). 

The 2019 amendment substituted “attorney 
general” for “division” in the last sentence of 
(b)(25); and deleted “and the director of the 
division” at the end of (b)(27). 
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Effective Dates. 
Acts 2017, ch. 25, § 2. March 29, 2017. 
Acts 2018, ch. 930, § 4. May 15, 2018. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Law Reviews. 

Less Protection: Revisions Narrow Scope of 
Tennessee Consumer Protection Act (James M. 
Davis), 49 Tenn. B.J. 12 (2018). 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


ANALYSIS 


i Applicability. 

1.5. Private Right of Action. 
2: Preemption. 

3. Fraudulent Misrepresentations. 
4 Deceptive Acts. 

5. Intent. 

vt Real Estate Sales. 

16. Breach of Contract. 

19. Not Entitled to Relief. 
23. Evidence. 

24. Punitive Damages. 

25. Hospital Liens. 


1. Applicability. 

State court judgment finding debtor liable for 
violations of Tennessee Consumer Protection 
Act constituted debt resulting from false pre- 
tenses, false representations, or actual fraud so 
as to trigger doctrine of collateral estoppel and 
render such debt excepted from discharge. 
Mickel v. Cross (In re Cross), — B.R. —, 2012 
Bankr. LEXIS 6287 (Bankr. W.D. Tenn. Aug. 15, 
2012). 

Based on the date of the final amendment of 
the parties’ contract for the sale of a house, 
which occurred after the effective date of a 
consumer protection statute that imposed li- 
ability for improperly advertising or marketing 
a house for sale, the seller could be held liable 
under the statutory provisions. O’Keefe v. Gor- 
don, — 8.W.3d —, 2013 Tenn. App. LEXIS 401 
(Tenn. Ct. App. June 18, 2013). 

Attorney prepared a warranty deed that con- 
tained an erroneous statement and he also 
reviewed and signed a settlement statement, 
indicating that he would provide title insur- 
ance, which was not provided; the attorney and 
his firm were engaged in the practice of law, as 
defined in T.C.A. § 23-3-101, in preparing the 
erroneous documents used at appellees’ closing, 


and for purposes of T.C.A. § 47-18-104, the 
Tennessee Consumer Protection Act did not 
apply to the conduct of the attorney and his 
firm. Faerber v. Troutman & Troutman, P.C., — 
S.W.3d —, 2017 Tenn. App. LEXIS 413 (Tenn. 
Ct. App. June 22, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 758 (Tenn. Nov. 
16, 2017). 


1.5. Private Right of Action. 

Effective in October 2011, the Tennessee Con- 
sumer Protection Act was amended to elimi- 
nate a private right of action for unfair and 
deceptive acts or practices under this section; 
since plaintiffs filed suit on January 22, 2009, 
their cause of action remained viable. Brooks v. 
Tenn. Farmers Mut. Ins. Co., —$.W.3d —, 2014 
Tenn. App. LEXIS 776 (Tenn. Ct. App. Nov. 26, 
2014). 


2. Preemption. 

Where an airline filed a Fed. R. Civ. P. 
12(b)(6) motion to dismiss, a passenger’s Ten- 
nessee Consumer Protection Act claims were 
preempted by the Airline Deregulation Act, and 
the district court was unpersuaded by his alter- 
native public policy argument. Shipwash v. 
United Airlines, Inc., — F. Supp. 2d —, 2014 
U.S. Dist. LEXIS 82623 (E.D. Tenn. June 18, 
2014). 

Where an airline filed a Fed. R. Civ. P. 
12(b)(6) motion to dismiss, a passenger’s Ten- 
nessee Consumer Protection Act claims were 
preempted by the Airline Deregulation Act, and 
the district court was unpersuaded by his alter- 
native public policy argument. Shipwash v. 
United Airlines, Inc., — F. Supp. 2d —, 2014 
U.S. Dist. LEXIS 82623 (E.D. Tenn. June 18, 
2014). 


3. Fraudulent Misrepresentations. 
Contractor engaged in a deceptive act or 
practice because the contractor misrepresented 
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to homeowners that the contractor was a “li- 
censed contractor,” a term understood to mean 
that the contractor was licensed pursuant to 
the statutory provisions covering licensing re- 
quirements for general contractors, or covering 
licensing requirements for home improvement 
contractors when, in fact, by the contractor’s 
own testimony, the only license the contractor 
ever held was a county-issued business license. 
McCollum v. Peters, — S.W.3d —, 2015 Tenn. 
App. LEXIS 589 (Tenn. Ct. App. July 23, 2015). 

Trial court erred in dismissing an advertis- 
er’s claim under the Tennessee Consumer Pro- 
tection Act because it stated a claim under the 
TCPA by alleging that a TV station represented 
it would provide beneficial advertising services 
and that by entering into the contract, the 
station represented it would provide additional 
advertising and an incentive trip and then 
refused to provide either; the advertiser and 
station were both limited liability companies 
and were both “persons” under the TCPA. Local 
TV Tenn. LLC v. N.Y.S.E. Wolfchase LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 183 (Tenn. 
Ct. App. Apr. 9, 2018). 

When a consumer alleged a seller’s represen- 
tative falsely stated a product warranty would 
cover the consumer’s property damage claim 
arising from an allegedly defective product, the 
seller was entitled to judgment on the plead- 
ings because (1) the evidence did not show such 
a representation was made, (2) the representa- 
tive’s acts were not “trade,” “commerce,” or a 
“consumer transaction,” and (3) the represen- 
tative was not engaged in advertising the prod- 
uct, which had been sold years earlier. Ismoilov 
v. Sears Holdings Corp., — S.W.3d —, 2018 
Tenn. App. LEXIS 218 (Tenn. Ct. App. Apr. 25, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 549 (Tenn. Sept. 18, 2018). 

Limited liability company (LLC) and its 
owner were not liable for any misrepresenta- 
tion under the Tennessee Consumer Protection 
Act because the LLC did not misrepresent itself 
as a licensed general contractor; there was not 
intentional misrepresentation by the LLC as to 
the monetary limits of the general contractor’s 
license because the developer drafted the profit 
sharing agreement (PSA), and knew before the 
PSA was signed that the licensed contractor 
was going to have the monetary limits of his 
license raised; and the developer failed to show 
any alleged misrepresentation by the LLC or 
the licensed general contractor proximately 
caused it to suffer harm. Manor Homes v. Ashby 
Cmtys., LLC, — S.W.3d —, 2018 Tenn. App. 
LEXIS 459 (Tenn. Ct. App. Aug. 10, 2018). 


4. Deceptive Acts. 

Evidence showed conduct supporting a find- 
ing that the insurer acted deceptively when it 
presented a check to the insureds in a take it or 
leave it fashion, and the trial court properly 
denied the motion for a directed verdict and 
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judgment notwithstanding the verdict; there 
was material evidence supporting the verdict 
that the insurer committed an unfair or decep- 
tive practice or act, the trial court properly 
weighed the evidence and determined that the 
verdict was supported by the evidence, and the 
trial court did not misconstrue its role as thir- 
teenth juror. Brooks v. Tenn. Farmers Mut. Ins. 
Co., — S.W.3d —, 2014 Tenn. App. LEXIS 776 
(Tenn. Ct. App. Nov. 26, 2014). 

Trial court properly dismissed plaintiffs Ten- 
nessee Consumer Protection Act (TCPA), T.C.A. 
§ 47-18-101 et seq., claim because there was no 
evidence of deceptive or misleading conduct on 
the part of defendant as statements as to rep- 
resented deadlines and that defendant would 
take good care of the machines were not action- 
able under the TCPA. Borla Performance In- 
dus. v. Universal Tool & Eng’g, Inc., — S.W.3d 
—, 2015 Tenn. App. LEXIS 370 (Tenn. Ct. App. 
May 26, 2015). 

Debtors (contractors) violated the Tennessee 
Consumer Protection Act (TCPA) by represent- 
ing that a county impact fee was required and 
by accepting payment from the creditors for an 
unnecessary fee that debtors never paid. This 
entitled the creditors to reasonable attorney 
fees and costs and to treble damages, and those 
amounts were nondischargeable in debtors’ 
bankruptcy. Poole v. Batson (In re Batson), 568 
B.R. 281, 2017 Bankr. LEXIS 549 (Bankr. M.D. 
Tenn. Feb. 28, 2017). 

Debtor violated the Tennessee Consumer 
Protection Act (TCPA) because he persuaded 
creditor to invest funds with him and then used 
the investment funds for his own purpose, but 
was not liable for treble damages given that the 
creditor was a sophisticated certified financial 
planner; however, he was liable for the credi- 
tor’s attorneys’ fees. Allen v. Smith (In re 
Smith), 567 B.R. 529, 2017 Bankr. LEXIS 1068 
(Bankr. M.D. Tenn. Apr. 18, 2017). 

Summary judgment was properly granted to 
the State on the Tennessee Consumer Protec- 
tion Act, T.C.A. § 47-18-101 et seq., claim 
where the advertisements were misleading as 
to the hormone replacement therapy side ef- 
fects and where it was manufactured and did 
not disclose the connection between the en- 
dorser and the seller of the product. State ex 
rel. Slatery v. HRC Med. Ctrs., Inc., 603 S.W.3d 
1, 2019 Tenn. App. LEXIS 408 (Tenn. Ct. App. 
Aug. 23, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 251 (Tenn. Apr. 16, 2020). 

In an appeal arising from a dispute over an 
unorthodox, two-page contract pursuant to 
which plaintiff sold his home to defendant and 
continued to reside in the home, the appellate 
court concluded the evidence preponderated in 
favor of the trial court’s finding that defendant 
did not deceive plaintiff. Accordingly, the trial 
court properly dismissed plaintiffs claim that 


_ defendant violated the Tennessee Consumer 


Protection Act. Brown v. Wright, — S.W.3d —, 
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2019 Tenn. App. LEXIS 496 (Tenn. Ct. App. Oct. 
7, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 235 (Tenn. Mar. 25, 2020). 

Trial court properly granted summary judg- 
ment to the sellers on a buyer’s breach of 
contract and/or warranties claim because the 
contract had an unambiguous integration 
clause, the buyer could not point to terms in the 
contract that would lead a factfinder to find a 
breach of contract without parol evidence, the 
sellers did not waive their statute of limitations 
defense, there was simply no evidence of a 
deceptive act by the sellers that would indicate 
that the transaction conferred rights, remedies, 
or obligations to “take care” of removing the 
occupants where, prior to signing the contract, 
the buyer was aware that the property may be 
occupied and affirmed that she would be re- 
sponsible for any necessary eviction actions 
after closing. Roby v. Nationstar Mortg., LLC, 
— $.W.3d —, 2020 Tenn. App. LEXIS 212 
(Tenn. Ct. App. May 11, 2020), appeal denied, 
Roby v. Nationstar Mortg. LLC, — S.W.3d —, 
2020 Tenn. LEXIS 546 (Tenn. Sept. 18, 2020). 


5. Intent. 

Trial court found that defendant intention- 
ally and knowingly deceived plaintiffs by mis- 
representing that both walls had been engi- 
neered, and because defendant did not accept a 
proposal to design the walls at a cost of $5,000 
each, there was no legitimate reason for defen- 
dant to have presented plaintiffs with the pro- 
posal and demanded payment of $10,000, and 
there was no abuse of discretion in the trial 
court’s decision to award treble damages. Mio- 
len v. Saffles, — S.W.38d —, 2019 Tenn. App. 
LEXIS 180 (Tenn. Ct. App. Apr. 12, 2019). 

Trial court properly found that there was a 
breach of contract and dismissed a customer’s 
Tennessee Consumer Protection Act (TCPA) 
claim because proof of the contract did not 
necessarily establish a violation of the TCPA 
and, while the contractor performed a mono- 
lithic pour of the concrete rather than a mul- 
tiple pour (two pours) as required by the plans, 
it was not intended to be deceptive or fraudu- 
lent, but rather was a misinterpretation of the 
engineer’s design. Mini Sys. v. Alexander, — 
S.W.3d —, 2020 Tenn. App. LEXIS 530 (Tenn. 
Ct. App. Nov. 24, 2020). 


7. Real Estate Sales. 

House buyer brought his action against the 
seller, alleging a violation of the Tennessee 
Consumer Protection Act, within the one-year 
limitation period from when he discovered that 
there was a problem with the septic system 
permit, such that the action was timely. 
O’Keefe v. Gordon, — S.W.3d —, 2013 Tenn. 
App. LEXIS 401 (Tenn. Ct. App. June 18, 2013). 

Jury properly determined that a seller was 
liable for violating the Tennessee Consumer 
Protection Act, as the evidence supported the 
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jury’s finding that the seller failed to disclose to 
the buyer that the septic system was inad- 
equate for the size of the house. O’Keefe v. 
Gordon, — S.W.3d —, 2013 Tenn. App. LEXIS 
401 (Tenn. Ct. App. June 18, 2013). 

Trial court properly granted a licensed affili- 
ate broker summary judgment on buyers’ claim 
that the broker violated the Tennessee Con- 
sumer Protection Act (TCPA) because the buy- 
ers did not prove their claims of misrepresen- 
tation; the evidence did not establish that the 
broker violated her duty as a realtor or was 
liable under the Tennessee Consumer Protec- 
tion Act for unfair or deceptive acts or practices. 
Haynes v. Lunsford, — S.W.3d —, 2017 Tenn. 
App. LEXIS 69 (Tenn. Ct. App. Feb. 2, 2017). 

Real estate purchase contract was rescinded 
and the buyers were refunded their purchase 
price because the preponderance of the evi- 
dence was that they purchased the lot based 
upon the misrepresentation that the lot would 
have access to public sewage disposal, when in 
actuality the lot was served by a septic system 
that limited a house built on the lot to a 
two-bedroom home. Furthermore, the trial 
court did not err in awarding attorney’s fees to 
the buyers against a real estate agency. Hall v. 
Eagle Rock Dev., LLC, — S.W.3d —, 2017 Tenn. 
App. LEXIS 518 (Tenn. Ct. App. July 31, 2017). 

Seller claimed that the agent violated the 
Tennessee Consumer Protection Act by engag- 
ing in unfair or deceptive acts, but as this 
allegation did not specifically allege a violation 
of the Act or loss under any of the enumerated 
provisions at T.C.A. § 47-18-104(b), the trial 
court correctly granted the agent and relator 
judgment on this claim. White v. Miller, — 
S.W.3d —, 2017 Tenn. App. LEXIS 591 (Tenn. 
Ct. App. Aug. 30, 2017). 


16. Breach of Contract. 

In a breach of contract case, a building owner 
did not plead or cite to a specific code section of 
the Tennessee Consumer Protection Act or 
identify which particular act or practice on 
which it was relying; the contract did not pro- 
vide that the parties agreed to a “Manufactur- 
er’s” warranty, but reflected an agreement to a 
“15 year labor and material” warranty. All of 
the workers used were employees of the roofing 
company, as stated in the contract; moreover, it 
was determined that there was nothing false or 
deceptive about the roofing company’s repre- 
sentation that it could perform the job. Centi- 
mark Corp. v. Maszera Co., LLC, — S.W.3d —, 
2014 Tenn. App. LEXIS 744 (Tenn. Ct. App. 
Nov. 18, 2014), appeal denied, CentiMark Corp. 
v. Maszera Co., LLC, — $.W.3d —, 2015 Tenn. 
LEXIS 198 (Tenn. Mar. 12, 2015). 

Evidence preponderated against the trial 
court’s findings that appellant intentionally 
misrepresented that she had a professional 
appraiser who could value appellee’s antiques 
and that appellant misrepresented the quality 
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of her services; the trial court erred when it implic- 
itly concluded that appellant violated the Tennes- 
see Consumer Protection Act because she did not 
perform material terms of a contract that did not 
exist. Acuff v. Baker, — S.W.3d —, 2019 Tenn. 
App. LEXIS 22 (Tenn. Ct. App. Jan. 16, 2019). 


19. Not Entitled to Relief. 

Trial court properly dismissed a subcontrac- 
tor’s claim under the Tennessee Consumer Pro- 
tection Act because, while a sub-subcontractor’s 
invoice template was confusing, it was not 
unfair, misleading, or deceptive and the sub- 
contractor did not prove an ascertainable loss. 
Browns Installation, Inc. v. Watermark Solid 
Surface, Inc., — S.W.38d —, 2013 Tenn. App. 
LEXIS 690 (Tenn. Ct. App. Oct. 21, 2013), 
appeal denied, Browns Installation, LLC v. Wa- 
termark Solid Surface, Inc., — S.W.3d —, 2014 
Tenn. LEXIS 222 (Tenn. Mar. 5, 2014). 

Appellant’s actions, even if considered to be 
unfair or deceptive, did not affect the advertis- 
ing, offering for sale, lease or rental, or distri- 
bution of any goods, services, or property, or 
things of value, and thus the alleged acts would 
only be covered if they were the distribution of 
other articles, commodities, or things of value, 
but appellant’s actions did not fit here; the 
alleged acts looked nothing like the specific list 
of 50 unfair or deceptive acts affecting trade or 
commerce. SecurAmerica Bus. Credit v. South- 
land Transp. Co., LLC, — S.W.3d —, 2016 Tenn. 
App. LEXIS 234 (Tenn. Ct. App. Apr. 1, 2016). 

Trial court did not err in dismissing plaintiffs 
Tennessee Consumer Protection Act claim against 
the realtor defendants by concluding that plaintiffs 
damages evidence at the summary judgment stage 
was insufficient because the interrogatory response 
relied on by plaintiff to prove his damages would 
not allow a rational trier of fact to conclude that he 
suffered actual damages as the cited evidence pro- 
vided no foundation for an assessment of damages, 
as it did not even provide an estimate of any 
damages that were allegedly sustained. Finch v. 
Hofstetter, — S.W.3d —, 2017 Tenn. App. 
LEXIS 322 (Tenn. Ct. App. May 16, 2017). 

Trial court erred in finding that the health 
club committed a deceptive act in violation of 
the Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-101, et seq., as the parties’ oral modifi- 
cation of the membership agreement was not 
deceptive as it neither caused the customers to 
believe something that was false or mislead 
them, but instead gave them additional time to 
cancel. Simpson v. Nat’l Fitness Ctr., Inc., — 
S.W.3d —, 2017 Tenn. App. LEXIS 624 (Tenn. 
Ct. App. Sept. 18, 2017). 
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In university’s action against licensors relating 
to alleged misuse of copyrightable software and 
instructional materials, licensors were not entitled 
to dismissal of Lanham Act trademark infringe- 
ment claims because university sufficiently pleaded 
that licensors had used its trademarks to create 
confusion about their affiliation with university, 
but Lanham Act unfair competition claim failed 
because it failed to allege that it was “origin” of 
derivative or ancillary products. However, state 
consumer protection claim failed because it was 
time-barred and equitable estoppel did not toll 
period of limitations where party was presumed to 
read contract. Vanderbilt Univ. v. Scholastic, 
Inc., — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
89065 (M.D. Tenn. May 28, 2019). 


23. Evidence. 

Given the substantial deference given to trial 
court in the conduct of the trial and admission 
of evidence, there was no factual basis to con- 
clude that the trial court abused its discretion 
in reopening the proof in this unfair practices 
case. Brooks v. Tenn. Farmers Mut. Ins. Co., — 
S.W.3d —, 2014 Tenn. App. LEXIS 776 (Tenn. 
Ct. App. Nov. 26, 2014). 


24. Punitive Damages. 

Timeshare developer willfully violated the 
Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-101 et seq., because the developer’s 
salespeople represented to purchasers that 
their timeshare interest transaction conferred 
rights that were not actually involved. Overton 
v. Westgate Resorts, Ltd., L.P., — S.W.3d —, 
2015 Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 
30, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 515 (Tenn. June 15, 2015), cert. 
denied, Westgate Resorts, Ltd., L.P. v. Overton, 
136 S. Ct. 486 (U.S. 2015), 193 L. Ed. 2d 350, 
2015 U.S. LEXIS 7049. 


25. Hospital Liens. 

Neither hospitals nor the filing of hospital liens 
are listed under the exemptions to the Tennessee 
Consumer Protection Act (TCPA); therefore, the 
TCPA may apply, assuming the act or practice in 
question falls within the scope of its application, as 
the TCPA’s broad provisions are supplementary to 
other remedies otherwise provided by law and 
nothing in the language of the Hospital Lien Act 
prohibits the TCPA’s application. The Hospital 
Lien Act did not prohibit plaintiff from bringing a 
claim under the TCPA. Franks v. Sykes, — 
S.W.3d —, 2018 Tenn. App. LEXIS 685 (Tenn. 
Ct. App. Nov. 28, 2018), rev'd, 600 S.W.3d 908, 
2019 Tenn. LEXIS 582 (Tenn. May 1, 2020). 


47-18-104. Unfair or deceptive acts prohibited. [Effective on July 1, 
2022. See the version effective until July 1, 2022.] 


(a) Unfair or deceptive acts or practices affecting the conduct of any trade or 
commerce constitute unlawful acts or practices and are Class B misdemeanors. 
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(b) The following unfair or deceptive acts or practices affecting the conduct of 
any trade or commerce are declared to be unlawful and in violation of this part: 

(1) Falsely passing off goods or services as those of another; 

(2) Causing likelihood of confusion or of misunderstanding as to the 
source, sponsorship, approval or certification of goods or services. This 
subdivision (b)(2) does not prohibit the private labeling of goods and services; 

(3) Causing likelihood of confusion or misunderstanding as to affiliation, 
connection or association with, or certification by, another. This subdivision 
(b)(3) does not prohibit the private labeling of goods or services; 

(4) Using deceptive representations or designations of geographic origin in 
connection with goods or services; 

(5) Representing that goods or services have sponsorship, approval, char- 
acteristics, ingredients, uses, benefits or quantities that they do not have or 
that a person has a sponsorship approval, status, affiliation or connection 
that such person does not have; | 

(6) Representing that goods are original or new if they are deteriorated, 
altered to the point of decreasing the value, reconditioned, reclaimed, used or 
secondhand; 

(7) Representing that goods or services are of a particular standard, 
quality or grade, or that goods are of a particular style or model, if they are 
of another; 

(8) Disparaging the goods, services or business of another by false or 
misleading representations of fact; 

(9) Advertising goods or services with intent not to sell them as advertised; 

(10) Advertising goods or services with intent not to supply reasonably 
expectable public demand, unless the advertisement discloses a limitation of 
quantity; 

(11) Making false or misleading statements of fact concerning the reasons 
for, existence of, or amounts of price reductions; 

(12) Representing that a consumer transaction confers or involves rights, 
remedies or obligations that it does not have or involve or which are 
prohibited by law; 

(13) Representing that a service, replacement or repair is needed when it is 
not; 

(14) Causing confusion or misunderstanding with respect to the authority 
of a salesperson, representative or agent to negotiate the final terms of a 
consumer transaction; 

(15) Failing to disclose that a charge for the servicing of any goods in 
whole or in part is based on a predetermined rate or charge, or guarantee or 
warranty, instead of the value of the services actually performed; 

(16) Disconnecting, turning back, or resetting the odometer of any motor 
vehicle so as to reduce the number of miles indicated on the odometer gauge, 
except as provided for in § 39-14-132(b); 

(17) Advertising of any sale by falsely representing that a person is going 
out of business; 

(18) Using or employing a chain referral sales plan in connection with the 
sale or offer to sell of goods, merchandise, or anything of value, which uses the 
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sales technique, plan, arrangement or agreement in which the buyer or 
prospective buyer is offered the opportunity to purchase goods or services and, 
in connection with the purchase, receives the seller’s promise or representa- 
tion that the buyer shall have the right to receive compensation or consider- 
ation in any form for furnishing to the seller the names of other prospective 
buyers if the receipt of compensation or consideration is contingent upon the 
occurrence of an event subsequent to the time the buyer purchases the 
merchandise or goods; 

(19) Representing that a guarantee or warranty confers or involves rights 
or remedies which it does not have or involve; provided, that nothing in this 
subdivision (6)(19) shall be construed to alter the implied warranty of 
merchantability as defined in § 47-2-314; 

(20) Selling or offering to sell, either directly or associated with the sale of 
goods or services, a right of participation in a pyramid distributorship. As 
used in this subdivision (b)(20), a “pyramid distributorship” means any sales 
plan or operation for the sale or distribution of goods, services or other 
property wherein a person for a consideration acquires the opportunity to 
receive a pecuniary benefit, which is not primarily contingent on the volume 
or quantity of goods, services or other property sold or delivered to consumers, 
and is based upon the inducement of additional persons, by such person or 
others, regardless of number, to participate in the same plan or operation; 

(21) Using statements or illustrations in any advertisement which create a 
false impression of the grade, quality, quantity, make, value, age, size, color, 
usability or origin of the goods or services offered, or which may otherwise 
misrepresent the goods or services in such a manner that later, on disclosure 
of the true facts, there is a likelihood that the buyer may be switched from the 
advertised goods or services to other goods or services; 

(22) Using any advertisement containing an offer to sell goods or services 
when the offer is not a bona fide effort to sell the advertised goods or services. 
An offer is not bona fide, even though the true facts are subsequently made 
known to the buyer, if the first contact or interview is secured by deception; 

(23) Representing in any advertisement a false impression that the offer of 
goods has been occasioned by a financial or natural catastrophe when such is 
not true, or misrepresenting the former price, savings, quality or ownership of 
any goods sold; 

(24) Assessing a penalty for the prepayment or early payment of a fee or 
charge for services by a utility or company which has been issued a franchise 
license by a municipal governing body to provide services. Nothing in this 
subdivision (b)(24) shall be construed to prohibit a discount from being 
offered for early payment of the applicable fee or charge for services. This 
subdivision (b)(24) does not apply to a utility or company whose billing 
statement reflects charges both for service previously rendered and in advance 
of services provided; 

(25) Discriminating against any disabled individual, as defined by $$ 47- 
18-802(b) and 55-21-102(3), in violation of the Tennessee Equal Consumer 
Credit Act of 1974, compiled in part 8 of this chapter. This subdivision (b)(25) 
does not apply to any creditor or credit card issuer regulated by the 
department of financial institutions. The attorney general shall refer any 
complaint against such a creditor or credit card issuer involving the Equal 
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Consumer Credit Act to such department for investigation and disposition; 

(26) Violating $ 65-5-106; 

(27) Engaging in any other act or practice which is deceptive to the 
consumer or to any other person; provided, however, that enforcement of this 
subdivision (b)(27) is vested exclusively in the office of the attorney general 
and reporter; 

(28)(A)(i) Failing of a motor vehicle repair facility to return to a customer 
any parts which were removed from the motor vehicle and replaced 
during the process of repair if the customer, at the time repair work was 
authorized, requested return of such parts; provided, that any part 
retained by the motor vehicle repair facility as part of a trade-in 
agreement or core charge agreement for a reconditioned part need not be 
returned to the customer unless the customer agrees to pay the facility the 
additional core charge or other trade-in fee; and provided further, that 
any part required to be returned to a manufacturer or distributor under 
a warranty agreement or any part required by any federal or state statute 
or rule or regulation to be disposed of by the facility need not be returned 
to the customer; or 

(it) Failing of a motor vehicle repair facility to permit inspection of any 
parts retained by the repair facility if the customer, at the time repair 
work was authorized, expressed the customer’s desire to inspect such 
parts; provided, that if, after inspection, the customer requests return of 
such parts, the restrictions set forth in subdivision (b)(28)(A)(i) shall 
apply; 

(B)() Failing of a motor vehicle repair facility to post in a prominent 

location notice of the provisions of this subdivision (b)(28); or 

(ii) Failing of a motor vehicle repair facility to print on the repair 
contract notice of the provisions of this subdivision (b)(28); 

(C) The motor vehicle repair facility need not retain any parts not 
returned to the customer after the motor vehicle has been returned to the 
customer; 

(29) Advertising that a business ts “going out of business” more than ninety 
(90) days before such business ceases to operate; 

(30) Failing to comply with $§ 6-55-401 — 6-55-4138, where a municipality 
has adopted the regulations of liquidation sales pursuant to § 6-55-413; 

(31) Offering lottery winnings in exchange for making a purchase or 
incurring a monetary obligation pursuant to § 47-18-120; 

(32)(A) The act of misrepresenting the geographic location of a person 

through a business name or listing in a local telephone directory or on the 

Internet is an unfair or deceptive act or practice affecting the conduct of 

trade or commerce, if: 

(i) The name misrepresents the person’s geographic location; or 

(it) The listing fails to clearly and conspicuously identify the locality 
and state of the person’s business; 

(iii) Calls to the listed telephone number are routinely forwarded or 
otherwise transferred to a person’s business location that is outside the 
calling area covered by the local telephone directory, or that is outside the 
local calling area for the telephone number that is listed on the Internet; 
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(tv) The person’s business location is located in a county that is not 
contiguous to a county in the calling area covered by the local telephone 
directory, or is located in a county that is not contiguous to a county in the 
local calling area for the telephone number that is listed on the Internet; 
and 

(v) The person does not have a business location or branch, or an 
affiliate or subsidiary of the person does not have a business location or 
branch, in the calling area or county contiguous to the local calling area. 
(B) This subdivision (b)(32) shall not apply: 

(i) To a telecommunications service provider, an Internet service 
provider, or to the publisher or distributor of a local telephone directory 
unless the act is on behalf of the Internet or telecommunications service 
provider or on behalf of the publisher or distributor of the local telephone 
directory; or 

(it) To the act of listing a number for a call center. For purposes of this 
subdivision (b)(32)(B)(w, “call center” means a location that utilizes 
telecommunication services for activities related to an existing customer 
relationship, including, but not limited to, customer services, reactivat- 
ing dormant accounts or receiving reservations. 

(C) Notwithstanding any other law to the contrary, and without limiting 
the scope of $ 47-18-104, a violation of this subdivision (b)(32) shall be 
punishable by a nonremedial civil penalty of a minimum of one thousand 
dollars ($1,000) to a maximum of five thousand dollars ($5,000) per 
violation. Civil penalties assessed under this subdivision (b)(32) are 
separate and apart from the remedial civil penalties authorized in § 47- 
18-108(b)(3). 

(D) This subdivision (b)(32) applies only to information supplied to a 
telephone directory published after July 1, 2008, information that is 
published on the Internet after July 1, 2008, or to information supplied for 
entry into a directory assistance database after July 1, 2008; 

(33) Advertising that a person is an electrician for hire when such person 
has not been licensed by a local jurisdiction to perform electrical work within 
such jurisdiction or by the state as a limited licensed electrician or contractor, 
as appropriate or, if no such licenses are then available, such person is not 
registered with the state; 

(34) Unreasonably raising prices or unreasonably restricting supplies of 
essential goods, commodities or services in direct response to a crime, act of 
terrorism, war, or natural disaster, regardless of whether such crime, act of 
terrorism, war, or natural disaster occurred in the state of Tennessee; 

(35) Representing that a person is a licensed contractor when such person 
has not been licensed as required by § 62-6-103 or § 62-6-502; or, acting in 
the capacity of a contractor as defined in § 62-6-102(4)(A), § 62-6-102(7) or 
§ 62-6-501, and related rules and regulations of the state of Tennessee, or any 
similar statutes, rules and regulations of another state, while not licensed; 

(36)(A) Using any advertisement for a workshop, seminar, conference, or 

other meeting that contains a reference to a living trust or a revocable living 

trust, or that otherwise offers advice or counsel on estate taxation unless 
such advertisement also includes the information required in this subdi- 

vision (b)(36); 
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(B) An advertisement as provided in this subdivision (b)(36) shall, at a 
minimum, include the following: 

(i) The maximum exclusion for federal estate tax purposes and the 
maximum exemption for state inheritance tax purposes for the year in 
which the advertisement appears; 

(it) Includes a statement that certain property, including real prop- 
erty, insurance proceeds, deposit accounts, stocks and retirement fund, 
may be taxable or not taxable, depending on how legal title is held or 
beneficiary designation is made, or both; 

(iit) Includes a statement that certain property may be transferred 
through several different means including, but not limited to, joint 
ownership of property with rights of survivorship, joint deposit accounts, 
beneficiary designations or elections permitted under retirement plans, 
insurance policies, trusts, or wills; and 

(iv) A statement that before creating any transfer through a living 
trust, revocable living trust, or otherwise, the individual should seek 
advice from an attorney, accountant or other tax professional to deter- 
mine the true tax impact and ensure that assets are properly transferred 
into any trust; 

(C) The disclosure required in this subdivision (b)(36) shall be printed in 
not less than 10-point type; 

(D) This subdivision (b)(36) shall not apply to an advertisement by any 
attorney, law firm, bank, savings institution, trust company, or registered 
securities broker-dealer which is directed to clients or customers of such 
person with whom such person has had a client or customer relationship 
within the prior two (2) years. This subdivision (b)(36) shall also not apply 
to any continuing education seminars or conferences conducted for the 
benefit of bankers, attorneys, accountants, or other professional financial 
advisors; 

(37) Refusing to accept the return of clothing or accessories sold at retail 
directly to a purchaser, who seeks to return the same for any reason for refund 
or credit; provided, that: 

(A) The purchaser presents the clothing or accessories within the retail- 
er’s prescribed period for return of merchandise; 

(B) The purchaser presents satisfactory proof of purchase; 

(C) The merchandise is, in no way, damaged and exhibits no sign of 
wear or cleaning; 

(D) All tags and stickers affixed or attached to the merchandise at the 
time of sale remain affixed or attached at the time of return; and 

(E) The sale of the merchandise was not marked, advertised or otherwise 
characterized as “final”, “no return”, “no refunds”, or in any manner 
reasonably indicating that the merchandise would not be accepted for 
return; 

(38)(A) Requiring the purchaser to present that purchaser’s driver license 

as a prerequisite for accepting the return of clothing or accessories for 

refund or credit, notwithstanding compliance with the conditions set forth 
in subdivision (b)(37), unless such a requirement is for the purpose of 
preventing fraud and abuse; 
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(B) Notwithstanding any provision of subdivision (b)(37) or (b)(38)(A) to 
the contrary, return denials are permitted for the purpose of preventing 
fraud and abuse; 

(39) Representing that a person, or such person’s agent, authorized desig- 
nee or delegee for hire, has conducted a foreclosure on real property, when 
such person knew or should have known that a foreclosure was not actually 
conducted on the real property; 

(40)(A) Selling or offering to sell a secondhand mattress in this state or 

importing secondhand mattresses into this state for the purpose of resale in 

violation of § 68-15-203(b); 

(B) Subdivision (b)(40)(A) shall apply to a mattress manufacturer, 
wholesaler or retailer. Subdivision (b)(40)(A) shall not apply to an institu- 
tion or organization that has received a determination of exemption from 
the internal revenue service under 26 U.S.C. $ 501(c)(3), and as described 
in § 67-6-348. The exemption provided in this subdivision (b)(40)(B) shall 
be limited to institutions or organizations that are not organized or 
operated for profit, and no part of the net earnings of which inures to the 
benefit of any private shareholder or individual; 

(41)(A) Knowingly advertising or marketing for sale a newly constructed 

residence as having more bedrooms than are permitted by the newly 

constructed residence’s subsurface sewage disposal system permit, as 
defined in § 68-221-402, unless prior to the execution of any sales agree- 
ment the permitted number of bedrooms ts disclosed in writing to the buyer. 

The real estate licensee representing the owner may rely upon information 

furnished by the owner; 

(B) Ifa newly constructed residence is marketed for sale as having more 
bedrooms than are permitted by the subsurface sewage disposal system 
permit and no disclosure of the actual number of bedrooms permitted 
occurs prior to the execution of a sales agreement, then the buyer shall have 
the right to rescind the sales agreement and may recover treble damages as 
provided in § 47-18-109; 

(C) A subsurface sewage disposal system permit issued in the name of 
the owner of a newly constructed residence shall serve as constructive notice 
to that owner of the newly constructed residence for the purpose of 
establishing knowledge as to the number of bedrooms of the newly 
constructed residence for the purpose of finding a violation of this subdi- 
vision (b)(41). A real estate licensee representing the owner must have 
actual knowledge transmitted from the owner to the real estate licensee to 
be in violation of this subdivision (b)(41); 

(42) Offering, through the mail or by other means, a check that contains an 
obligation to advertise with a person upon the endorsement of the check. The 
obligation is effective upon the check being signed and deposited into the 
consumer’s bank account; 

(43) The act or practice of directly or indirectly: 

(A) Making representations that a person will pay or reimburse for a 
motor vehicle traffic citation for any person who purchases a device or 
mechanism, passive or active, that can detect or interfere with a radar, 
laser or other device used to measure the speed of motor vehicles; 
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(B) Advertising, promoting, selling or offering for sale any radar jam- 
ming device that includes any active or passive device, instrument, mecha- 
nism, or equipment that interferes with, disrupts, or scrambles the radar or 
laser that is used by law enforcement agencies and officers to measure the 
speed of motor vehicles; or 

(C) Advertising, promoting, selling or offering for sale any good or 
service that is illegal or unlawful to sell in the state; 

(44) Violating $ 47-18-5402; 

(45)(A) Installing, offering to install, or making available for installation, 
reinstallation or update a covered file-sharing program onto a computer 
without being an authorized user of that computer or without first 
providing clear and conspicuous notice to the authorized user of the 
computer that the files on that computer will be made available to the 
public, obtaining consent of the authorized user to installation of the 
program, and requiring affirmative steps by the authorized user to activate 
any feature on the program that will make files on that computer available 
to the public; or 

(B) Preventing reasonable efforts to disable or remove, or to block the 
installation or execution of, a covered file-sharing program on a computer; 
(46)(A) The act or practice of directly or indirectly advertising, promoting, 
selling, or offering for sale international driver’s licenses. It is a per se 
violation of this subdivision (b)(46) to: 

(i) Misrepresent that any international driver’s license sold or offered 
for sale confers a privilege to operate a motor vehicle on the streets and 
highways in this state; or 

(ii) Represent that any international driver’s license sold or offered for 
sale is of a particular standard, quality or grade; 

(B) For purposes of this subdivision (b)(46), unless the context otherwise 
requires: 

(t) “International driver’s license” means a document that purports to 
confer a privilege to operate a motor vehicle on the streets and highways 
in this state and is not issued by a governmental entity. Such document 
may be an imitation of an international driving permit; and 

(it) “International driving permit” means the document issued by a 
duly authorized automobile association to a holder of a valid driver 
license which grants such holder the privilege to operate a motor vehicle 
in countries or international bodies that are signatory parties to Article 
24 of the 1949 United Nations Convention on Road Traffic, pursuant to 
3 U.S.T. § 3008; 

(C) Notwithstanding any other law to the contrary, and without limiting 
the scope of this section, a violation of this subdivision (b)(46) shall be 
punishable by a non-remedial civil penalty of a minimum of one thousand 
dollars ($1,000) to a maximum of three thousand dollars ($3,000) per 
violation. Civil penalties assessed under this subdivision (b)(46) are 
separate and apart from the remedial civil penalties authorized in 
§ 47-18-108(b)(3); 

(47) A home improvement services provider: 
(A) Entering into a contract for home improvement services without 
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providing to the residential owner in written form: 

(i) That it is a criminal offense for the person entering into the contract 
for home improvement services with a residential owner to do any of the 
prohibited acts set out in § 39-14-154(b), by writing out the text of each 
prohibited act, and providing the penalty and available relief for such; 
and 

(ti) The true and correct name, physical address and telephone num- 
ber of the home improvement services provider; or 
(B) Having complied with subdivision (b)(47)(A), failing to provide to 

the residential owner in written form a correct current or forwarding 

address if the person changes the physical address initially provided to the 
residential owner and any or all work to be performed under the contract 
has not been completed; 

(48) Failing to comply with title 62, chapter 6, part 6; 

(49) Engaging in a Ponzi scheme, defined as a fraudulent investment 
scheme in which money placed by later investors pays artificially high 
dividends to the original investor, thereby attracting even larger investments; 

(50) Making fraudulent statements or intentional omissions in order to 
induce a consumer to sell securities or other things of value to fund an 
investment; 

(51) Advertising services for the provision of a warranty for a motor 
vehicle, as defined in $ 55-8-101, in a deceptive manner that is likely to cause 
the owner of the motor vehicle to believe that the advertisement originated 
from the original manufacturer of the motor vehicle or from the dealer that 
sold the motor vehicle to the owner; 

(52) Uses the trade name or trademark, or a confusingly similar trade 
name or trademark of any place of entertainment, or the name of any event, 
person, or entity scheduled to perform at a place of entertainment in the 
domain of a ticket marketplace URL. It is not a violation of this subdivision 
(b)(52) if the ticket marketplace obtained written authorization from the place 
of entertainment, event, person, or entity scheduled to perform at a place of 
entertainment to use the trade name, trademark, or name in the domain of 
the URL prior to the use. For purposes of this subdivision (6)(52): 

(A) “Domain” means the portion of text in a URL that is to the left of the 
top-level domains such as .com, .net, or .org; 

(B) “Place of entertainment” means an entertainment facility in this 
state, such as a theater, stadium, museum, arena, amphitheater, racetrack, 
or other place where performances, concerts, exhibits, games, athletic 
events, or contests are held; 

(C) “Ticket” means a printed, electronic, or other type of evidence of the 
right, option, or opportunity to occupy space at, to enter, or to attend a place 
of entertainment, even if not evidenced by any physical manifestation of the 
right, option, or opportunity; and 

(D) “Ticket marketplace” means a website that provides a forum for or 
facilitates the buying and selling, or reselling, of a ticket; 

(53) A violation of § 33-2-424; 

(54) A violation of $ 33-2-1402(b); and 

(55) A violation of § 33-2-1403(a). 
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(c) The following are among the acts or practices which will be considered in 
determining if an offer to sell goods or services is not bona fide: 

(1) Refusal to reasonably show, demonstrate or sell the goods or services 
offered in accordance with the terms of the offer; 

(2) Disparagement by acts or words of the advertised goods or services or 
disparagement with respect to the guarantee, credit terms, availability of 
service, repairs or parts, or in any other respect, in connection with the 
advertised goods or services; 

(3) Failure to make available at all outlets listed in the advertisement a 
sufficient quantity of the advertised goods or services to meet reasonably 
expectable public demand, unless the advertisement clearly and conspicu- 
ously discloses that the availability of a particular good is limited and/or the 
goods or services are available only at designated outlets, or unless the 
advertisement discloses that a particular good is to be closed out or offered for 
a limited time. In the event of an inadequate inventory, issuing of “rain 
checks” for goods or offering comparable or better goods at the sale price may 
be considered a good faith effort to make the advertised goods available, 
unless there is a pattern of inadequate inventory or unless the inadequate 
inventory was intentional. If rain checks are offered, the goods must be 
delivered within a reasonable time; 

(4) Refusal to take orders or give rain checks for the advertised goods or 
services, when the advertisement does not disclose their limited quantity or 
availability to be delivered within a reasonable period of time; 

(5) Showing or demonstrating goods or services which are defective, 
unusable or impractical for the purpose represented or implied in the 
advertisement when such defective, unusable or impractical nature is not 
fairly and adequately disclosed in the advertisement; and 

(6) Use of a sales plan or method of compensating or penalizing salesper- 
sons designed to prevent or discourage them from selling the advertised goods 
or services. This does not prohibit compensating salespersons by use of a 
commission. 

(d) The fact that a seller occasionally sells the advertised goods or services at 
the advertised price does not constitute a defense when the seller’s overall 
purpose is to engage in bait and switch tactics. 

(e) Nothing in $ 47-18-103(1) or subdivisions (b)(21)-(23) and subsections (c) 
and (d) shall prevent a seller from advertising goods and services with the hope 
that consumers will buy goods or services in addition to those advertised. 

(f) For the purposes of subsection (b), investment does not include a security 
defined in § 48-1-102 or any insurance or annuity contract. 
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Compiler’s Notes. 

Acts 2017, ch. 25, § 2 provided that the act, 
which amended this section, shall apply to 
conduct occurring on or after March 29, 2017. 

Acts 2018, ch. 930, § 4 provided that the act, 
which amended this section, shall apply to 
actions occurring on or after May 15, 2018. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 

For the Preamble to the act concerning the 
importance of recovery residences in the treat- 
ment of substance use disorder, please see Acts 
202 Ten S099; 

Acts 2021, ch. 309, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Stopping Addiction 
and Fostering Excellence (SAFE) Act.” 
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Amendments. 

The 2017 amendment added (b)(51). 

The 2018 amendment added (b)(52). 

The 2019 amendment substituted “attorney 
general” for “division” in the last sentence of 
(b)(25); and deleted “and the director of the 
division” at the end of (b)(27). 

The 2021 amendment added (b)(53), (b)(54), 
and (b)(55). 


Effective Dates. 
Acts 2017, ch. 25, § 2. March 29, 2017. 
Acts 2018, ch. 930, § 4. May 15, 2018. 
Acts 2019, ch. 459, § 56. September 30, 2019. 
Acts 2021, ch. 309, § 10. July 1, 2022. 


Law Reviews. 

Less Protection: Revisions Narrow Scope of 
Tennessee Consumer Protection Act (James M. 
Davis), 49 Tenn. B.J. 12 (2018). 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


ANALYSIS 


L: Applicability. 

1.5. Private Right of Action. 

2 Preemption. 

3. Fraudulent Misrepresentations. 
4 Deceptive Acts. 

5. Intent. 

‘a Real Estate Sales. 


16. Breach of Contract. 
19. Not Entitled to Relief. 
23. Evidence. 

24. Punitive Damages. 
25. Hospital Liens. 


1. Applicability. 

State court judgment finding debtor liable for 
violations of Tennessee Consumer Protection 
Act constituted debt resulting from false pre- 
tenses, false representations, or actual fraud so 
as to trigger doctrine of collateral estoppel and 
render such debt excepted from discharge. 
Mickel v. Cross (In re Cross), — B.R. —, 2012 
Bankr. LEXIS 6287 (Bankr. W.D. Tenn. Aug. 15, 
2012). 

Based on the date of the final amendment of 
the parties’ contract for the sale of a house, 
which occurred after the effective date of a 
consumer protection statute that imposed l- 
ability for improperly advertising or marketing 
a house for sale, the seller could be held liable 
under the statutory provisions. O’Keefe v. Gor- 
don, — S.W.3d —, 2013 Tenn. App. LEXIS 401 
(Tenn. Ct. App. June 18, 2013). 


Attorney prepared a warranty deed that con- 
tained an erroneous statement and he also 
reviewed and signed a settlement statement, 
indicating that he would provide title insur- 
ance, which was not provided; the attorney and 
his firm were engaged in the practice of law, as 
defined in T.C.A. § 23-3-101, in preparing the 
erroneous documents used at appellees’ closing, 
and for purposes of T.C.A. § 47-18-104, the 
Tennessee Consumer Protection Act did not 
apply to the conduct of the attorney and his 
firm. Faerber v. Troutman & Troutman, P.C., — 
S.W.3d —, 2017 Tenn. App. LEXIS 413 (Tenn. 
Ct. App. June 22, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 758 (Tenn. Nov. 
16, 2017). 


1.5. Private Right of Action. 

Effective in October 2011, the Tennessee Con- 
sumer Protection Act was amended to elimi- 
nate a private right of action for unfair and 
deceptive acts or practices under this section; 
since plaintiffs filed suit on January 22, 2009, 
their cause of action remained viable. Brooks v. 
Tenn. Farmers Mut. Ins. Co., —$.W.3d —, 2014 
Tenn. App. LEXIS 776 (Tenn. Ct. App. Nov. 26, 
2014). 


2. Preemption. 

Where an airline filed a Fed. R. Civ. P. 
12(b)(6) motion to dismiss, a passenger’s Ten- 
nessee Consumer Protection Act claims were 
preempted by the Airline Deregulation Act, and 
the district court was unpersuaded by his alter- 
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native public policy argument. Shipwash v. 
United Airlines, Inc., — F. Supp. 2d —, 2014 
U.S. Dist. LEXIS 82623 (E.D. Tenn. June 18, 
2014). 

Where an airline filed a Fed. R. Civ. P. 
12(b)(6) motion to dismiss, a passenger’s Ten- 
nessee Consumer Protection Act claims were 
preempted by the Airline Deregulation Act, and 
the district court was unpersuaded by his alter- 
native public policy argument. Shipwash v. 
United Airlines, Inc., — F. Supp. 2d —, 2014 
U.S. Dist. LEXIS 82623 (E.D. Tenn. June 18, 
2014). 


3. Fraudulent Misrepresentations. 

Contractor engaged in a deceptive act or 
practice because the contractor misrepresented 
to homeowners that the contractor was a “li- 
censed contractor,” a term understood to mean 
that the contractor was licensed pursuant to 
the statutory provisions covering licensing re- 
quirements for general contractors, or covering 
licensing requirements for home improvement 
contractors when, in fact, by the contractor’s 
own testimony, the only license the contractor 
ever held was a county-issued business license. 
McCollum v. Peters, — S.W.3d —, 2015 Tenn. 
App. LEXIS 589 (Tenn. Ct. App. July 23, 2015). 

Trial court erred in dismissing an advertis- 
er’s claim under the Tennessee Consumer Pro- 
tection Act because it stated a claim under the 
TCPA by alleging that a TV station represented 
it would provide beneficial advertising services 
and that by entering into the contract, the 
station represented it would provide additional 
advertising and an incentive trip and then 
refused to provide either; the advertiser and 
station were both limited liability companies 
and were both “persons” under the TCPA. Local 
TV Tenn. LLC v. N.Y.S.E. Wolfchase LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 183 (Tenn. 
Ct. App. Apr. 9, 2018). 

When a consumer alleged a seller’s represen- 
tative falsely stated a product warranty would 
cover the consumer’s property damage claim 
arising from an allegedly defective product, the 
seller was entitled to judgment on the plead- 
ings because (1) the evidence did not show such 
a representation was made, (2) the representa- 
tive’s acts were not “trade,” “commerce,” or a 
“consumer transaction,” and (3) the represen- 
tative was not engaged in advertising the prod- 
uct, which had been sold years earlier. Ismoilov 
v. Sears Holdings Corp., — S.W.3d —, 2018 
Tenn. App. LEXIS 218 (Tenn. Ct. App. Apr. 25, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 549 (Tenn. Sept. 13, 2018). 

Limited lability company (LLC) and its 
owner were not liable for any misrepresenta- 
tion under the Tennessee Consumer Protection 
Act because the LLC did not misrepresent itself 
as a licensed general contractor; there was not 
intentional misrepresentation by the LLC as to 
the monetary limits of the general contractor’s 
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license because the developer drafted the profit 
sharing agreement (PSA), and knew before the 
PSA was signed that the licensed contractor 
was going to have the monetary limits of his 
license raised; and the developer failed to show 
any alleged misrepresentation by the LLC or 
the licensed general contractor proximately 
caused it to suffer harm. Manor Homes v. Ashby 
Cmtys., LLC, — S.W.3d —, 2018 Tenn. App. 
LEXIS 459 (Tenn. Ct. App. Aug. 10, 2018). 


4, Deceptive Acts. 

Evidence showed conduct supporting a find- 
ing that the insurer acted deceptively when it 
presented a check to the insureds in a take it or 
leave it fashion, and the trial court properly 
denied the motion for a directed verdict and 
judgment notwithstanding the verdict; there 
was material evidence supporting the verdict 
that the insurer committed an unfair or decep- 
tive practice or act, the trial court properly 
weighed the evidence and determined that the 
verdict was supported by the evidence, and the 
trial court did not misconstrue its role as thir- 
teenth juror. Brooks v. Tenn. Farmers Mut. Ins. 
Co., — S.W.3d —, 2014 Tenn. App. LEXIS 776 
(Tenn. Ct. App. Nov. 26, 2014). 

Trial court properly dismissed plaintiffs Ten- 
nessee Consumer Protection Act (TCPA), T.C.A. 
§ 47-18-101 et seq., claim because there was no 
evidence of deceptive or misleading conduct on 
the part of defendant as statements as to rep- 
resented deadlines and that defendant would 
take good care of the machines were not action- 
able under the TCPA. Borla Performance In- 
dus. v. Universal Tool & Eng’g, Inc., — S.W.3d 
—, 2015 Tenn. App. LEXIS 370 (Tenn. Ct. App. 
May 26, 2015). 

Debtors (contractors) violated the Tennessee 
Consumer Protection Act (TCPA) by represent- 
ing that a county impact fee was required and 
by accepting payment from the creditors for an 
unnecessary fee that debtors never paid. This 
entitled the creditors to reasonable attorney 
fees and costs and to treble damages, and those 
amounts were nondischargeable in debtors’ 
bankruptcy. Poole v. Batson (In re Batson), 568 
B.R. 281, 2017 Bankr. LEXIS 549 (Bankr. M.D. 
Tenn. Feb. 28, 2017). 

Debtor violated the Tennessee Consumer 
Protection Act (TCPA) because he persuaded 
creditor to invest funds with him and then used 
the investment funds for his own purpose, but 
was not liable for treble damages given that the 
creditor was a sophisticated certified financial 
planner; however, he was liable for the credi- 
tor’s attorneys’ fees. Allen v. Smith (In re 
Smith), 567 B.R. 529, 2017 Bankr. LEXIS 1068 
(Bankr. M.D. Tenn. Apr. 18, 2017). 

Summary judgment was properly granted to 
the State on the Tennessee Consumer Protec- 
tion Act, T.C.A. § 47-18-101 et seq., claim 
where the advertisements were misleading as 
to the hormone replacement therapy side ef- 
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fects and where it was manufactured and did 
not disclose the connection between the en- 
dorser and the seller of the product. State ex 
rel. Slatery v. HRC Med. Ctrs., Inc., 603 S.W.3d 
1, 2019 Tenn. App. LEXIS 408 (Tenn. Ct. App. 
Aug. 23, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 251 (Tenn. Apr. 16, 2020). 

In an appeal arising from a dispute over an 
unorthodox, two-page contract pursuant to 
which plaintiff sold his home to defendant and 
continued to reside in the home, the appellate 
court concluded the evidence preponderated in 
favor of the trial court’s finding that defendant 
did not deceive plaintiff. Accordingly, the trial 
court properly dismissed plaintiffs claim that 
defendant violated the Tennessee Consumer 
Protection Act. Brown v. Wright, — S.W.3d —, 
2019 Tenn. App. LEXIS 496 (Tenn. Ct. App. Oct. 
7, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 235 (Tenn. Mar. 25, 2020). 

Trial court properly granted summary judg- 
ment to the sellers on a buyer’s breach of 
contract and/or warranties claim because the 
contract had an unambiguous integration 
clause, the buyer could not point to terms in the 
contract that would lead a factfinder to find a 
breach of contract without parol evidence, the 
sellers did not waive their statute of limitations 
defense, there was simply no evidence of a 
deceptive act by the sellers that would indicate 
that the transaction conferred rights, remedies, 
or obligations to “take care” of removing the 
occupants where, prior to signing the contract, 
the buyer was aware that the property may be 
occupied and affirmed that she would be re- 
sponsible for any necessary eviction actions 
after closing. Roby v. Nationstar Mortg., LLC, 
— §.W.3d —, 2020 Tenn. App. LEXIS 212 
(Tenn. Ct. App. May 11, 2020), appeal denied, 
Roby v. Nationstar Mortg. LLC, — 8.W.3d —, 
2020 Tenn. LEXIS 546 (Tenn. Sept. 18, 2020). 


5. Intent. 

Trial court found that defendant intention- 
ally and knowingly deceived plaintiffs by mis- 
representing that both walls had been engi- 
neered, and because defendant did not accept a 
proposal to design the walls at a cost of $5,000 
each, there was no legitimate reason for defen- 
dant to have presented plaintiffs with the pro- 
posal and demanded payment of $10,000, and 
there was no abuse of discretion in the trial 
court’s decision to award treble damages. Mio- 
len v. Saffles, — S.W.3d —, 2019 Tenn. App. 
LEXIS 180 (Tenn. Ct. App. Apr. 12, 2019). 

Trial court properly found that there was a 
breach of contract and dismissed a customer’s 
Tennessee Consumer Protection Act (TCPA) 
claim because proof of the contract did not 
necessarily establish a violation of the TCPA 
and, while the contractor performed a mono- 
lithic pour of the concrete rather than a mul- 
tiple pour (two pours) as required by the plans, 
it was not intended to be deceptive or fraudu- 
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lent, but rather was a misinterpretation of the 
engineer’s design. Mini Sys. v. Alexander, — 
S.W.3d —, 2020 Tenn. App. LEXIS 530 (Tenn. 
Ct. App. Nov. 24, 2020). 


7. Real Estate Sales. 

House buyer brought his action against the 
seller, alleging a violation of the Tennessee 
Consumer Protection Act, within the one-year 
limitation period from when he discovered that 
there was a problem with the septic system 
permit, such that the action was timely. 
O’Keefe v. Gordon, — S.W.3d —, 2013 Tenn. 
App. LEXIS 401 (Tenn. Ct. App. June 18, 2013). 

Jury properly determined that a seller was 
liable for violating the Tennessee Consumer 
Protection Act, as the evidence supported the 
jury’s finding that the seller failed to disclose to 
the buyer that the septic system was inad- 
equate for the size of the house. O’Keefe v. 
Gordon, — S.W.3d —, 2013 Tenn. App. LEXIS 
401 (Tenn. Ct. App. June 18, 2013). 

Trial court properly granted a licensed affili- 
ate broker summary judgment on buyers’ claim 
that the broker violated the Tennessee Con- 
sumer Protection Act (TCPA) because the buy- 
ers did not prove their claims of misrepresen- 
tation; the evidence did not establish that the 
broker violated her duty as a realtor or was 
liable under the Tennessee Consumer Protec- 
tion Act for unfair or deceptive acts or practices. 
Haynes v. Lunsford, — S.W.3d —, 2017 Tenn. 
App. LEXIS 69 (Tenn. Ct. App. Feb. 2, 2017). 

Real estate purchase contract was rescinded 
and the buyers were refunded their purchase 
price because the preponderance of the evi- 
dence was that they purchased the lot based 
upon the misrepresentation that the lot would 
have access to public sewage disposal, when in 
actuality the lot was served by a septic system 
that limited a house built on the lot to a 
two-bedroom home. Furthermore, the trial 
court did not err in awarding attorney’s fees to 
the buyers against a real estate agency. Hall v. 
Eagle Rock Dev., LLC, — S.W.3d —, 2017 Tenn. 
App. LEXIS 518 (Tenn. Ct. App. July 31, 2017). 

Seller claimed that the agent violated the 
Tennessee Consumer Protection Act by engag- 
ing in unfair or deceptive acts, but as this 
allegation did not specifically allege a violation 
of the Act or loss under any of the enumerated 
provisions at T.C.A. § 47-18-104(b), the trial 
court correctly granted the agent and relator 
judgment on this claim. White v. Miller, — 
S.W.3d —, 2017 Tenn. App. LEXIS 591 (Tenn. 
Ct. App. Aug. 30, 2017). 


16. Breach of Contract. 

In a breach of contract case, a building owner 
did not plead or cite to a specific code section of 
the Tennessee Consumer Protection Act or 
identify which particular act or practice on 
which it was relying; the contract did not pro- 
vide that the parties agreed to a “Manufactur- 
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er’s” warranty, but reflected an agreement to a 
“15 year labor and material” warranty. All of 
the workers used were employees of the roofing 
company, as stated in the contract; moreover, it 
was determined that there was nothing false or 
deceptive about the roofing company’s repre- 
sentation that it could perform the job. Centi- 
mark Corp. v. Maszera Co., LLC, — S.W.3d —, 
2014 Tenn. App. LEXIS 744 (Tenn. Ct. App. 
Nov. 18, 2014), appeal denied, CentiMark Corp. 
v. Maszera Co., LLC, — S.W.3d —, 2015 Tenn. 
LEXIS 198 (Tenn. Mar. 12, 2015). 

Evidence preponderated against the trial 
court’s findings that appellant intentionally 
misrepresented that she had a professional 
appraiser who could value appellee’s antiques 
and that appellant misrepresented the quality 
of her services; the trial court erred when it 
implicitly concluded that appellant violated the 
Tennessee Consumer Protection Act because 
she did not perform material terms of a con- 
tract that did not exist. Acuff v. Baker, — 
S.W.3d —, 2019 Tenn. App. LEXIS 22 (Tenn. Ct. 
App. Jan. 16, 2019). 


19. Not Entitled to Relief. 

Trial court properly dismissed a subcontrac- 
tor’s claim under the Tennessee Consumer Pro- 
tection Act because, while a sub-subcontractor’s 
invoice template was confusing, it was not 
unfair, misleading, or deceptive and the sub- 
contractor did not prove an ascertainable loss. 
Browns Installation, Inc. v. Watermark Solid 
Surface, Inc., — S.W.3d —, 2013 Tenn. App. 
LEXIS 690 (Tenn. Ct. App. Oct. 21, 2013), 
appeal denied, Browns Installation, LLC v. Wa- 
termark Solid Surface, Inc., — S.W.3d —, 2014 
Tenn. LEXIS 222 (Tenn. Mar. 5, 2014). 

Appellant’s actions, even if considered to be 
unfair or deceptive, did not affect the advertis- 
ing, offering for sale, lease or rental, or distri- 
bution of any goods, services, or property, or 
things of value, and thus the alleged acts would 
only be covered if they were the distribution of 
other articles, commodities, or things of value, 
but appellant’s actions did not fit here; the 
alleged acts looked nothing like the specific list 
of 50 unfair or deceptive acts affecting trade or 
commerce. SecurAmerica Bus. Credit v. South- 
land Transp. Co., LLC, — S.W.3d —, 2016 Tenn. 
App. LEXIS 234 (Tenn. Ct. App. Apr. 1, 2016). 

Trial court did not err in dismissing plain- 
tiffs Tennessee Consumer Protection Act claim 
against the realtor defendants by concluding 
that plaintiffs damages evidence at the sum- 
mary judgment stage was insufficient because 
the interrogatory response relied on by plaintiff 
to prove his damages would not allow a rational 
trier of fact to conclude that he suffered actual 
damages as the cited evidence provided no 
foundation for an assessment of damages, as it 
did not even provide an estimate of any dam- 
ages that were allegedly sustained. Finch v. 
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Hofstetter, — S.W.38d —, 2017 Tenn. App. 
LEXIS 322 (Tenn. Ct. App. May 16, 2017). 

Trial court erred in finding that the health 
club committed a deceptive act in violation of 
the Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-101, et seq., as the parties’ oral modifi- 
cation of the membership agreement was not 
deceptive as it neither caused the customers to 
believe something that was false or mislead 
them, but instead gave them additional time to 
cancel. Simpson v. Nat'l Fitness Ctr., Inc., — 
S.W.3d —, 2017 Tenn. App. LEXIS 624 (Tenn. 
Ct. App. Sept. 18, 2017). 

In university’s action against licensors relat- 
ing to alleged misuse of copyrightable software 
and instructional materials, licensors were not 
entitled to dismissal of Lanham Act trademark 
infringement claims because university suffi- 
ciently pleaded that licensors had used its 
trademarks to create confusion about their af- 
filiation with university, but Lanham Act unfair 
competition claim failed because it failed to 
allege that it was “origin” of derivative or 
ancillary products. However, state consumer 
protection claim failed because it was time- 
barred and equitable estoppel did not toll pe- 
riod of limitations where party was presumed 
to read contract. Vanderbilt Univ. v. Scholastic, 
Inc., — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
89065 (M.D. Tenn. May 28, 2019). 


23. Evidence. 

Given the substantial deference given to trial 
court in the conduct of the trial and admission 
of evidence, there was no factual basis to con- 
clude that the trial court abused its discretion 
in reopening the proof in this unfair practices 
case. Brooks v. Tenn. Farmers Mut. Ins. Co., — 
S.W.3d —, 2014 Tenn. App. LEXIS 776 (Tenn. 
Ct. App. Nov. 26, 2014). 


24. Punitive Damages. 

Timeshare developer willfully violated the 
Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-101 et seq., because the developer’s 
salespeople represented to purchasers that 
their timeshare interest transaction conferred 
rights that were not actually involved. Overton 
v. Westgate Resorts, Ltd., L.P., — S.W.3d —, 
2015 Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 
30, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 515 (Tenn. June 15, 2015), cert. 
denied, Westgate Resorts, Ltd., L.P. v. Overton, 
136 S. Ct. 486 (U.S. 2015), 193 L. Ed. 2d 350, 
2015 U.S. LEXIS 7049. 


25. Hospital Liens. 

Neither hospitals nor the filing of hospital 
lens are listed under the exemptions to the 
Tennessee Consumer Protection Act (TCPA); 
therefore, the TCPA may apply, assuming the 
act or practice in question falls within the scope 
of its application, as the TCPA’s broad provi- 
sions are supplementary to other remedies oth- 
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erwise provided by law and nothing in the under the TCPA. Franks v. Sykes, — S.W.3d —, 
language of the Hospital Lien Act prohibits the 2018 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
TCPA’s application. The Hospital Lien Act did Nov. 28, 2018), rev'd, 600 S.W.3d 908, 2019 
not prohibit plaintiff from bringing a claim Tenn. LEXIS 582 (Tenn. May 1, 2020). 


47-18-106. Investigations — Requests for information — Penalties for 
noncompliance. 


(a) Whenever the attorney general has reason to believe that a person is 
engaging in, has engaged in, or, based upon information received from another 
law enforcement agency, is about to engage in any unlawful act or practice 
under this part, or has reason to believe it to be in the public interest to conduct 
an investigation to ascertain whether any person is engaging in, has engaged 
in, or is about to engage in such act or practice, the attorney general may: 

(1) Require the person to file a statement or report in writing, under oath 
or otherwise, as to all the facts and circumstances concerning the alleged 
violation and to furnish and make available for examination all documen- 
tary material and information relevant to the subject matter of the 
investigation; 

(2) Examine under oath any person connected to the alleged violation; 
and 

(3) Examine any merchandise or any sample of merchandise deemed 
relevant to the subject matter of the investigation. 

(b) At any time prior to the return date specified in the attorney general’s 
request for information pursuant to subsection (a), or within ten (10) days 
following notice of such a request, whichever is shorter, any person from whom 
information has been requested may petition the circuit or chancery court of 
Davidson County, stating good cause, for a protective order to extend the 
return date for a reasonable time, or to modify or set aside the request. The 
attorney general shall receive at least one (1) day’s notice of such a petition and 
shall be given an opportunity to respond. 

(c) If no protective order from the court is secured and the written request 
by the attorney general is not complied with by its return date, the attorney 
general, upon notice to the person requested to provide information, may apply 
to a court of competent jurisdiction for an order compelling compliance with 
the request made pursuant to subsection (a). 

(d) Any court of competent jurisdiction in this state, upon a showing by the 
attorney general that there are reasonable grounds to believe that this part is 
being, has been, or is about to be violated; that the persons who are 
committing, have committed, or are about to commit such acts or practices or 
who possess the relevant documentary material have left the state or are about 
to leave the state; and that such an order is necessary for the enforcement of 
this part, may order such persons to comply with subsection (a) whether the 
attorney general has made a prior request for information or not. The court 
may also, notwithstanding any provision to the contrary, immediately and 
without notice, forbid the removal from any place, concealment, withholding, 
destruction, mutilation, falsification, or alteration by any other means of any 
documentary material in the possession, custody, or control of any person 
believed by the attorney general to be connected with acts or practices which 
violate this part. 
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(e) Any person who has received notice of a request for information 
pursuant to subsection (a), or of an order pursuant to subsection (c) or (d), and 
with intent to avoid, evade, or prevent compliance, in whole or in part, with 
any civil investigation or order under this part, removes from any place, 
conceals, withholds, destroys, mutilates, falsifies or by any other means alters 
any documentary material in the possession, custody, or control of any person 
subject to such notice, shall be subject to a civil penalty of not more than one 
thousand dollars ($1,000), recoverable by the state in addition to any other 
appropriate sanction. 

(f) Documentary material or merchandise requested pursuant to this sec- 
tion shall be produced for inspection and copying during normal business 
hours at the principal office or place of business of the person possessing such 
documentary material or merchandise, or at such other time and place as may 
be agreed upon by the possessor and the attorney general. 

(g) No documentary material, merchandise, or other information, including 
trade secrets, obtained pursuant to a request under this section, unless 
otherwise ordered by the court for good cause shown, shall be produced for 
inspection, copied by, or its contents disclosed to, any person other than an 
authorized representative of the attorney general or other proper law enforce- 
ment official for the purpose of prosecution without the consent of the person 
who produced the material or information. The attorney general may use 
copies of the documentary material produced in accordance with this section 
and merchandise impounded under a court order as it determines necessary in 
the enforcement of this part, including the presentation before any court; 
provided, that none of the powers conferred upon the attorney general by this 
part shall be used for the purpose of compelling any natural person to furnish 
testimony or evidence which may be protected by such person’s right against 
self-incrimination. 

(h) In conducting an inquiry pursuant to this section, the attorney general, 
whenever such aid is determined to be necessary and desirable, may request 
the aid of any agency of the state; and any agency, as requested, shall give full 
aid, support, and cooperation to the attorney general in such investigation. 

(i) Service of any notice, order, or request for information by the attorney 
general may be made in compliance with the Tennessee Rules of Civil 
Procedure or by: 

(1) Delivering a duly executed copy of the notice, order, or request for 
information to the person to be served or to a partner or to any officer or 
agent authorized by appointment or by law to receive service of process on 
behalf of that person; 

(2) Mailing by registered or certified mail a duly executed copy of the 
notice, order, or request for information addressed to the person, to be served 
at the person’s principal place of business in this state, or if the person has 
no place of business within this state, to the person’s principal office, place of 
business, home, or last known address; or 

(3) Personal service, pursuant to §§ 20-2-214 — 20-2-220. 


History. Compiler’s Notes. 
Acts 1977, ch. 438, § 7; 2019, ch. 459, § 5. Acts 2019, ch. 459, § 55 provided that the 
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division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment, in (a), rewrote the 
introductory paragraph which read: “Whenever 
the division has reason to believe that a person 
is engaging in, has engaged in, or, based upon 
information received from another law enforce- 
ment agency, is about to engage in any act or 
practice declared to be unlawful by this part, or 
has reason to believe it to be in the public 
interest to conduct an investigation to ascer- 
tain whether any person is engaging in, has 
engaged in, or is about to engage in such act or 
practice, the division upon the approval of the 
attorney general and reporter or through the 
office of the attorney general and reporter 


47-18-107 


may:”; substituted “all documentary material 
and information relevant” for “whatever docu- 
mentary material and information are rel- 
evant” in (a)(1); and substituted “connected to” 
for “in connection with” in (a)(2); and, in (b), 
substituted “attorney general’s request” for “di- 
vision’s request” in the first sentence, substi- 
tuted “The attorney general” for “The division” 
at the beginning of the second sentence; and 
substituted “attorney general” for “division” 
throughout the section. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Law Reviews. 

Mass Tort-Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


47-18-107. Assurance of voluntary compliance — Penalty for violation. 


(a) In the administration of this part, the attorney general, may negotiate 
and accept an assurance of voluntary compliance with respect to any act or 
practice considered to violate this part, from any person who allegedly is 
engaging in, has engaged in, or, based upon information received from another 
law enforcement agency, is about to engage in the act or practice. The 
assurance shall be in writing and shall be filed with and subject to the approval 
of the circuit or chancery court of Davidson County. 

(b) The acceptance of an assurance of voluntary compliance may be condi- 
tioned on the stipulation that the person considered to be in violation of this 
part restore to any person in interest any money or property, real, personal, or 
mixed, which may have been acquired by means of acts or practices which are 
considered to violate this part. 

(c) An assurance of voluntary compliance shall not be considered an 
admission of prior violation of this part. However, unless an assurance has 
been rescinded by agreement of the parties or voided by a court for good cause, 
subsequent failure to comply with the terms of the assurance is prima facie 
evidence of a violation of this part. 

(d) Matters closed by the filing of an assurance of voluntary compliance may 
be reopened for cause by the attorney general at any time. 

(e) Assurance of voluntary compliance shall in no way affect individual 
rights of action which may exist independent of the recovery of money or 
property received pursuant to a stipulation in voluntary compliance under 
subsection (b). 

(f) Any knowing violation of the terms of an agreement of voluntary 
compliance, unless it has been rescinded by agreement of the parties or voided 
by a court for good cause, shall be punishable by a civil penalty of not more 
than one thousand dollars ($1,000), recoverable by the state for each violation, 
in addition to any other appropriate sanction. 


47-18-108 


History. 
Acts 1977, ch. 438, § 8; 2019, ch. 459, § 6. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment deleted “and reporter, 
at the request of the division,” following “attor- 
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ney general” in the first sentence of (a); and 
substituted “attorney general” for “division” in 
(d). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


47-18-108. Restraining orders or injunctions — Penalty for violation. 


(a)(1) Whenever the attorney general has reason to believe that any person 
has engaged in, is engaging in, or, based upon information received from 
another law enforcement agency, is about to engage in any act or practice 
declared unlawful by this part and that proceedings would be in the public 
interest, the attorney general may bring an action in the name of the state 
against such person to restrain by temporary restraining order, temporary 
injunction, or permanent injunction the use of such act or practice. 

(2) Unless the attorney general determines in writing that the purposes of 
this part will be substantially impaired by delay in instituting legal 
proceedings, the attorney general shall, at least ten (10) days before 
instituting legal proceedings as provided for in this section, give notice to the 
person against whom proceedings are contemplated and give such person an 
opportunity to present reasons why such proceedings should not be 
instituted. 

(3) As part of any action brought pursuant to subdivision (a)(1), the 
attorney general shall certify that the division of consumer affairs complied 
with § 47-18-5002(2) unless the attorney general determines that the 
purposes of this part will be substantially impaired by delaying legal 
proceedings. 

(4) The action may be brought in a court of competent jurisdiction in the 
county where the alleged unfair or deceptive act or practice took place or is 
about to take place or in the county in which such person resides, has such 
person’s principal place of business, conducts, transacts, or has transacted 
business or, if the person cannot be found in any of the foregoing locations, 
in the county in which such person can be found. 

(5) The courts are authorized to issue orders and injunctions to restrain 
and prevent violations of this part, and such orders and injunctions shall be 
issued without bond. 

(6) Whenever any permanent injunction is issued by a court in connection 
with any action which has become final, reasonable costs shall be awarded to 
the state. 

(b)(1) The court may make such orders or render such judgments as may be 
necessary to restore to any person who has suffered any ascertainable loss by 
reason of the use or employment of such unlawful method, act, or practice, 
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any money or property, real, personal, or mixed, or any other article, 
commodity, or thing of value wherever situated, which may have been 
acquired by means of any act or practice declared to be unlawful by this part. 

(2) The court may also enter an order temporarily or permanently 
revoking a license or certificate authorizing that person to engage in 
business in this state, if evidence has been presented to the court establish- 
ing knowing and persistent violations of this part. 

(3) The court may also order payment to the state of a civil penalty of not 
more than one thousand dollars ($1,000) for each violation. In determining 
the amount of a civil penalty, the court may consider the defendant’s 
participation in the complaint resolution process described in § 47-18- 
5002(2), and the defendant’s restitution efforts prior to the initiation of an 
action pursuant to subdivision (a)(1), in addition to any other factors. 

(4) The court may also order reimbursement to the state for the reason- 
able costs and expenses of investigation and prosecution of actions under 
this part, including attorneys’ fees. 

(5) In the course of any action brought pursuant to subdivision (a)(1), the 
court may order the parties to engage in pre-trial mediation. If a party 
requests the court to order the parties to mediation, then the requesting 
party bears the costs associated with the mediation, unless both parties 
agree to bear the costs. 

(c) Any knowing violation of the terms of an injunction or order issued 


pursuant to subsection (a) or (b) shall be punishable by a civil penalty of not 
more than two thousand dollars ($2,000), recoverable by the state for each 
violation, in addition to any other appropriate relief. 


History. 
Acts 1977, ch. 438, § 9; 1991, ch. 468, §§ 1, 2; 
2019, ch. 459, §§ 7-10. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment, in (a)(1), substituted 
“attorney general” for “division” twice, and de- 
leted “and reporter, at the request of the divi- 


sion,” preceding “may bring”; substituted “the 
attorney general shall” for “it shall” in (a)(2); 
added (a)(3) and redesignated former (a)(3)- 
(a)(5) as present (a)(4)-(a)(6); added the second 
sentence in (b)(3); and added (b)(5). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


ANALYSIS 


. bs Remedies. 
2. Requirements Met. 


1. Remedies. 
Neither T.C.A. § 47-18-108(a)(2) nor the Ten- 
nessee Consumer Protection Act, T.C.A. § 47- 


18-101 et seq., generally require the State to 
mitigate damages by giving a defendant prior 
notice of its investigation or its intent to file 
suit. State ex rel. Slatery v. HRC Med. Ctrs., 
Inc., 603 S.W.3d 1, 2019 Tenn. App. LEXIS 408 
(Tenn. Ct. App. Aug. 23, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 251 (Tenn. Apr. 
16, 2020). 
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2. Requirements Met. 

State complied with T.C.A. § 47-18-108(a)(2) 
where its complaint statement that the pur- 
poses of the Tennessee Consumer Protection 
Act), T.C.A. § 47-18-101 et seq., would be sub- 
stantially impaired by a delay in instituting 
legal proceedings was supported by exhibits 
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documenting the advertisements and the po- 
tential harm to consumers. State ex rel. Slatery 
v. HRC Med. Ctrs., Inc., 603 S.W.3d 1, 2019 
Tenn. App. LEXIS 408 (Tenn. Ct. App. Aug. 23, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 251 (Tenn. Apr. 16, 2020). 


47-18-109. Private right of action — Damages — Notice to attorney 


general. 


(a)(1) Any person who suffers an ascertainable loss of money or property, 
real, personal, or mixed, or any other article, commodity, or thing of value 
wherever situated, as a result of the use or employment by another person 
of an unfair or deceptive act or practice described in § 47-18-104(b) and. 
declared to be unlawful by this part, may bring an action individually to 
recover actual damages. 

(2) The action may be brought in a court of competent jurisdiction in the 
county where the alleged unfair or deceptive act or practice took place, is 
taking place, or is about to take place, or in the county in which such person 
resides, has such person’s principal place of business, conducts, transacts, or 
has transacted business, or, if the person cannot be found in any of the 
foregoing locations, in the county in which such person can be found. 

(3) Ifthe court finds that the use or employment of the unfair or deceptive 
act or practice was a willful or knowing violation of this part, the court may 
award three (3) times the actual damages sustained and may provide such 
other relief as it considers necessary and proper, except that the court may 
not award exemplary or punitive damages for the same unfair or deceptive 
practice. 

(4) In determining whether treble damages should be awarded, the trial 
court may consider, among other things: 

(A) The competence of the consumer or other person; 

(B) The nature of the deception or coercion practiced upon the consumer 
or other person; 

(C) The damage to the consumer or other person; and 

(D) The good faith of the person found to have violated this part. 

(5) This subsection (a) does not apply with respect to alleged violations of 
the Tennessee Equal Consumer Credit Act of 1974, compiled in part 8 of this 
chapter. 

(b) Without regard to any other remedy or relief to which a person is 


entitled, anyone affected by a violation of this part may bring an action to 
obtain a declaratory judgment that the act or practice violates this part and to 
enjoin the person who has violated, is violating, or who is otherwise likely to 
violate this part; provided, that such action shall not be filed once the attorney 
general has commenced a proceeding pursuant to § 47-18-107 or § 47-18-108. 


(c)(1) Any person who has been affected by an act or practice declared to be 
a violation of this part may accept any written reasonable offer of settlement 
made by the person or persons considered to have violated this part; 
provided, that the tender of acceptance of such a settlement offer shall not 
abate any proceeding commenced by the attorney general pursuant to 
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§ 47-18-107 or § 47-18-108. 

(2) Such a settlement may be set aside by a court of competent jurisdiction 
at the request of the affected person or of the attorney general if such a 
request is made within one (1) year from the date of the settlement 
agreement and if the court finds the settlement to be unreasonable. 

(3) In determining the reasonableness of a settlement, the court shall 
consider: 

(A) The competence of the consumer or other person; 

(B) The nature of the deception or coercion practiced upon the consumer 
or other person; 

(C) The value of the consideration received; and 

(D) The nature and extent of the legal advice received by the consumer 
or other person. 

If the consumer or other person was not represented by legal counsel at 
the time of the offer of settlement, the person claiming the benefit of the 
settlement shall have the burden of establishing that it is reasonable. 
(4) In any private action commenced under this section, the court may, 

upon the introduction of proof that the person against whom the action is 

filed has made a written, reasonable offer of settlement which has been 
communicated to the affected party, limit the amount of recovery to the 
terms of the offer of settlement. 

(d) Any permanent injunction, judgment, or final court order made pursu- 
ant to § 47-18-108, or assurance of voluntary compliance entered into pursu- 
ant to § 47-18-107, which has not been complied with, shall be prima facie 
evidence of the violation of this part in any action brought pursuant to this 
section. 

(e)(1) Upon a finding by the court that a provision of this part has been 

violated, the court may award to the person bringing such action reasonable 

attorney’s fees and costs. 

(2) In any private action commenced under this section, upon finding that 
the action is frivolous, without legal or factual merit, or brought for the 
purpose of harassment, the court may require the person instituting the 
action to indemnify the defendant for any damages incurred, including 
reasonable attorney’s fees and costs. 

(3) This subsection (e) does not apply to an action initiated by the attorney 
general. 

(f)(1) Upon the commencement of any action brought under subsections (a) 

and (b), the clerk of the court shall mail a copy of the complaint or other 

initial pleading to the attorney general and, upon the entry of any judgment, 
order, or decree in the action, shall mail a copy of such judgment, order or 
decree to the attorney general. 

(2) Acopy of any notice of appeal shall be served by the appellant upon the 
attorney general, who in the public interest may intervene on appeal. 

(g) No class action lawsuit may be brought to recover damages for an unfair 
or deceptive act or practice declared to be unlawful by this part. 

(h) No private right of action shall be commenced under this section for any 
alleged unfair or deceptive act or practice involving the marketing or sale of a 
security as defined in the Tennessee Securities Act, § 48-1-102. 
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History. 

Acts 1977, ch. 438, § 10; 1988, ch. 974, § 3; 
1989, ch. 498, § 3; 1991, ch. 468, §§ 3, 4; 2011, 
ch. 510, §§ 14, 16-18, 20; 2019, ch. 459, § 11. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
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general” for “division” throughout the section; 
and substituted “the attorney general” for “the 
director of the division and attorney general 
and reporter” in (f)(2). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


ANALYSIS 


0.5. Applicability. 

2 Negligence. 

3. Deceptive Acts. 

4 Remedy Available Only to Consumers. 
if Damages. 

8. —Treble Damages. 

11. Real Estate Transactions. 
13. Remedies. 

15. Pleadings. 

17. Proof of Loss. 

18. Attorney’s Fees. 

28. Venue. 


0.5. Applicability. 

Where state court judgment found debtor 
liable for violations of Tennessee Consumer 
Protection Act constituted debt resulting from 
fraud so as to render such debt excepted from 
discharge, treble damages and attorney fees 
awarded by state court were traceable from 
knowing and willful fraud and, as such, were 
also nondischargeable. Mickel v. Cross (In re 
Cross), — B.R. —, 2012 Bankr. LEXIS 6287 
(Bankr. W.D. Tenn. Aug. 15, 2012). 

Trial court erred by trebling a lender’s dam- 
ages and awarding it attorney’s fees pursuant 
to the Tennessee Consumer Protection Act 
(TCPA) because an attorney’s actions could not 
constitute a violation of the TCPA when he was 
engaged in the practice of law when drafting 
the deed of trust; the TCPA does not apply to 
attorneys practicing law. Credential Leasing 
Corp. of Tenn. v. White, — S.W.3d —, 2016 
Tenn. App. LEXIS 336 (Tenn. Ct. App. May 17, 
2016). 

Having determined that appellants were not 
liable under the Act, the award of attorney’s 
fees and costs under T.C.A. § 47-18-109 was 
also erroneous. Faerber v. Troutman & Trout- 
man, P.C., —S.W.3d —, 2017 Tenn. App. LEXIS 
413 (Tenn. Ct. App. June 22, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 758 
(Tenn. Nov. 16, 2017). 


Plaintiffs’ claim was predicated on the fact 
that foreclosure took place despite the alleged 
promise to forbear made by a bank representa- 
tive; the trial court properly dismissed this 
claim, as the Tennessee Consumer Protection 
Act did not apply to allegedly deceptive conduct 
in foreclosure proceedings, under T.C.A. § 47- 
18-109. Jones v. BAC Home Loans Servicing, 
LP, — S.W.3d —, 2017 Tenn. App. LEXIS 464 
(Tenn. Ct. App. July 12, 2017). 


2. Negligence. 

Trial court did not err in granting auction- 
eers partial summary judgment because pur- 
chasers’ negligence per se argument was based 
on misrepresentations and failure to disclose 
that could not be the cause of their alleged 
injury; where the purchasers’ voluntarily 
elected to close on the contract for sale of the 
property with full knowledge of the alleged 
misrepresentations, they could not show the 
required causative link between the misrepre- 
sentations and their alleged injury. Land v. 
Dixon, — S.W.3d —, 2013 Tenn. App. LEXIS 
764 (Tenn. Ct. App. Nov. 25, 2013). 

In an action seeking a ruling that a judgment 
debt was nondischargeable under 11 U.S.C.S. 
§ 523(a)(6), issue preclusion did not apply to 
the underlying court’s ruling that the debtor 
willfully or knowingly violated the Tennessee 
Consumer Protection Act (TCPA) because the 
underlying complaint did not include specific 
factual allegations analogous to § 523(a)(6), 
and the judgment only stated that the debtor 
violated the TCPA, which does not require a 
finding that the actor desired to cause the 
consequences of his act or believed that the 
injuries were substantially certain to result 
from it. Marketgraphics Research Group, Inc. v. 
Berge (In re Berge), — B.R. —, 2018 Bankr. 
LEXIS 1975 (Bankr. M.D. Tenn. June 28, 2018), 
affd, MarketGraphics Research Grp., Inc. v. 
Berge (In re Berge), 953 F.8d 907, 2020 FED 
App. 0096P, 2020 U.S. App. LEXIS 9629 (6th 
Cir. Mar. 27, 2020). 
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3. Deceptive Acts. 

Trial court properly dismissed plaintiffs Ten- 
nessee Consumer Protection Act (TCPA), T.C.A. 
§ 47-18-101 et seq., claim because there was no 
evidence of deceptive or misleading conduct on 
the part of defendant as statements as to rep- 
resented deadlines and that defendant would 
take good care of the machines were not action- 
able under the TCPA. Borla Performance In- 
dus. v. Universal Tool & Eng’g, Inc., — S.W.3d 
—, 2015 Tenn. App. LEXIS 370 (Tenn. Ct. App. 
May 26, 2015). 

In an appeal arising from a dispute over an 
unorthodox, two-page contract pursuant to 
which plaintiff sold his home to defendant and 
continued to reside in the home, the appellate 
court concluded the evidence preponderated in 
favor of the trial court’s finding that defendant 
did not deceive plaintiff. Accordingly, the trial 
court properly dismissed plaintiffs claim that 
defendant violated the Tennessee Consumer 
Protection Act. Brown v. Wright, — S.W.3d —, 
2019 Tenn. App. LEXIS 496 (Tenn. Ct. App. Oct. 
7, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 235 (Tenn. Mar. 25, 2020). 


4, Remedy Available Only to Consumers. 

Trial court erred in dismissing appellant’s 
breach of contract claim on the ground that 
there was not an enforceable contract between 
appellant and appellees; appellant was entitled 
to seek relief under T.C.A. § 47-18-109(a)(1), 
and the trial court erred in dismissing the claim 
on the ground that appellant did not fulfill the 
statutory definition of a consumer. Tullahoma 
Indus., LLC v. Navajo Air, LLC, — 8.W.3d —, 
2018 Tenn. App. LEXIS 451 (Tenn. Ct. App. 
Aug. 7, 2018). 


7. Damages. 

When it was found that investors were the 
victims of a Ponzi scheme, the investors were 
entitled to recover taxes paid on purported 
“dividends” and interest on loans the investors 
incurred to invest in the scheme because these 
damages were directly related to and resulted 
from the fraudulent scheme. Barkhurst_ v. 
Benchmark Capital, Inc., — S.W.3d —, 2014 
Tenn. App. LEXIS 395 (Tenn. Ct. App. July 7, 
2014). 

Damages awarded is not the measure of 
reasonableness of the amount of the fee to be 
awarded for the successful prosecution of the 
action. Brooks v. Tenn. Farmers Mut. Ins. Co., 
— §.W.3d —, 2014 Tenn. App. LEXIS 776 
(Tenn. Ct. App. Nov. 26, 2014). 

Trial court found that the insured’s conduct 
was willful, in part because its take or it leave 
it statement was coercive, and the double dam- 
age award to the insureds was affirmed; the 
jury found that the insurer violated the Tennes- 
see Consumer Protection Act, which permitted 
the trial court to multiply the damages if it 
found the insurer’s conduct was willful or 
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knowing, and the trial court made specific find- 
ings of fact in this regard, and the evidence did 
not preponderate against these findings. 
Brooks v. Tenn. Farmers Mut. Ins. Co., — 
S.W.3d —, 2014 Tenn. App. LEXIS 776 (Tenn. 
Ct. App. Nov. 26, 2014). 


8. —Treble Damages. 

In an insurance coverage dispute following a 
jury assessing damages at $343,430, the trial 
court did not err in trebling the damages as- 
sessed by the jury under the Tennessee Con- 
sumer Protection Act, T.C.A. § 47-18-109. Riad 
v. Erie Ins. Exch., 486 S.W.3d 256, 2013 Tenn. 
App. LEXIS 712 (Tenn. Ct. App. Oct. 31, 2013), 
appeal denied, Riad v. Erie Ins. Exch., — 
S.W.3d —, 2014 Tenn. LEXIS 196 (Tenn. Mar. 4, 
2014), superseded by statute as stated in, Lin- 
denberg v. Jackson Nat’l Life Ins. Co., — F. 
Supp. 2d —, 2014 U.S. Dist. LEXIS 184081 
(W.D. Tenn. Dec. 9, 2014). 

District court judgment awarding a creditor 
treble damages for debtor’s violation of the 
Tennessee Consumer Protection Act was not 
entitled to collateral estoppel effect in the credi- 
tor’s adversary proceeding seeking to have the 
debt declared nondischargeable as a willful and 
malicious injury because, while the award es- 
tablished that debtor’s conduct was willful or 
knowing, it did not require a finding of malice. 
Nor did the district court’s order reflect a find- 
ing of malice. MarketGraphics Research Group, 
Inc. v. Berge (In re Berge), — B.R. —, 2014 
Bankr. LEXIS 4186 (Bankr. M.D. Tenn. Sept. 
30, 2014). 

When it was found that investors were the 
victims of a Ponzi scheme, the investors could 
not recover treble damages against a decedent’s 
estate because the policy barring punitive dam- 
age awards against a decedent’s estate, due to 
the absence of the person deserving punish- 
ment, applied to treble damage awards. 
Barkhurst v. Benchmark Capital, Inc., — 
S.W.3d —, 2014 Tenn. App. LEXIS 395 (Tenn. 
Ct. App. July 7, 2014). 

When it was found that investors were the 
victims of a Ponzi scheme, the investors could 
not recover treble damages from a decedent’s 
estate because such an award would deplete 
the estate and prevent other victims from re- 
covering. Barkhurst v. Benchmark Capital, 
Inc., — S.W.3d —, 2014 Tenn. App. LEXIS 395 
(Tenn. Ct. App. July 7, 2014). 

Regarding treble damages, the court does not 
agree that the statutory language requires a 
court to review the specific factors, and rather, 
the court in its discretion, may analyze the 
factors listed or any other relevant evidence in 
making its determination; the record showed 
that the trial court complied with the appli- 
cable law when it analyzed the nature of coer- 
cion practiced on the insureds, false statements 
made by the insurer, false statements intended 
to mislead the insureds, and the good faith of 
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the insurer in its investigation of the claim. 
Brooks v. Tenn. Farmers Mut. Ins. Co., — 
S.W.3d —, 2014 Tenn. App. LEXIS 776 (Tenn. 
Ct. App. Nov. 26, 2014). 

Debtors (contractors) violated the Tennessee 
Consumer Protection Act (TCPA) by represent- 
ing that a county impact fee was required and 
by accepting payment from the creditors for an 
unnecessary fee that debtors never paid. This 
entitled the creditors to reasonable attorney 
fees and costs and to treble damages, and those 
amounts were nondischargeable in debtors’ 
bankruptcy. Poole v. Batson (In re Batson), 568 
B.R. 281, 2017 Bankr. LEXIS 549 (Bankr. M.D. 
Tenn. Feb. 28, 2017). 

Debtor violated the Tennessee Consumer 
Protection Act (TCPA) because he persuaded 
creditor to invest funds with him and then used 
the investment funds for his own purpose, but 
was not liable for treble damages given that the 
creditor was a sophisticated certified financial 
planner; however, he was liable for the credi- 
tor’s attorneys’ fees. Allen v. Smith (In re 
Smith), 567 B.R. 529, 2017 Bankr. LEXIS 1068 
(Bankr. M.D. Tenn. Apr. 18, 2017). 

Chancery court did not err in awarding a 
purchaser treble damages under the Tennessee 
Consumer Protection Act where it found that 
the seller knew or should have known about the 
vehicle’s defective and unsafe conditions, was 
not credible, misrepresented the condition of 
the vehicle, maintained in his testimony that 
the vehicle was in good condition, and clear and 
convincing evidence showed that vehicle was in 
a defective condition and the condition was 
misrepresented to the buyer. Blosser v. John- 
son, — S.W.3d —, 2018 Tenn. App. LEXIS 301 
(Tenn. Ct. App. May 31, 2018). 

Trial court found that defendant intention- 
ally and knowingly deceived plaintiffs by mis- 
representing that both walls had been engi- 
neered, and because defendant did not accept a 
proposal to design the walls at a cost of $5,000 
each, there was no legitimate reason for defen- 
dant to have presented plaintiffs with the pro- 
posal and demanded payment of $10,000, and 
there was no abuse of discretion in the trial 
court’s decision to award treble damages. Mio- 
len v. Saffles, — S.W.3d —, 2019 Tenn. App. 
LEXIS 180 (Tenn. Ct. App. Apr. 12, 2019). 


11. Real Estate Transactions. 

Trial court did not err in dismissing plain- 
tiffs Tennessee Consumer Protection Act claim 
against the realtor defendants by concluding 
that plaintiffs damages evidence at the sum- 
mary judgment stage was insufficient because 
the interrogatory response relied on by plaintiff 
to prove his damages would not allow a rational 
trier of fact to conclude that he suffered actual 
damages as the cited evidence provided no 
foundation for an assessment of damages, as it 
did not even provide an estimate of any dam- 
ages that were allegedly sustained. Finch v. 
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Hofstetter, — S.W.3d —, 2017 Tenn. App. 
LEXIS 322 (Tenn. Ct. App. May 16, 2017). 


13. Remedies. 

Trial court did not err in declining to treble 
the damages assessed by the jury pursuant to 
the Tennessee Consumer Protection Act be- 
cause the jury assessed damages at $156,200. 
Stone v. Acuity Mut. Ins. Co., —S.W.3d —, 2014 
Tenn. App. LEXIS 333 (Tenn. Ct. App. June 10, 
2014), appeal denied, — S.W.3d —, 2014 Tenn. 
LEXIS 837 (Tenn. Oct. 15, 2014). 


15. Pleadings. 

Trial court erred in dismissing an advertis- 
er’s claim under the Tennessee Consumer Pro- 
tection Act because it stated a claim under the 
TCPA by alleging that a TV station represented 
it would provide beneficial advertising services 
and that by entering into the contract, the 
station represented it would provide additional 
advertising and an incentive trip and then 
refused to provide either; the advertiser and 
station were both limited liability companies 
and were both “persons” under the TCPA. Local 
TV Tenn. LLC v. N.Y.S.E. Wolfchase LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 183 (Tenn. 
Ct. App. Apr. 9, 2018). 


17. Proof of Loss. 

Trial court properly dismissed a subcontrac- 
tor’s claim under the Tennessee Consumer Pro- 
tection Act because, while a sub-subcontractor’s 
invoice template was confusing, it was not 
unfair, misleading, or deceptive and the sub- 
contractor did not prove an ascertainable loss. 
Browns Installation, Inc. v. Watermark Solid 
Surface, Inc., — S.W.38d —, 2013 Tenn. App. 
LEXIS 690 (Tenn. Ct. App. Oct. 21, 2013), 
appeal denied, Browns Installation, LLC v. Wa- 
termark Solid Surface, Inc., — S.W.3d —, 2014 
Tenn. LEXIS 222 (Tenn. Mar. 5, 2014). 

Consumer’s consumer protection claim aris- 
ing from changing the odometer on a vehicle 
the consumer purchased had to be dismissed 
because the consumer did not show the con- 
sumer was damaged. Legens v. Lecornu, — 
S.W.3d —, 2014 Tenn. App. LEXIS 370 (Tenn. 
Ct. App. June 26, 2014). 


18. Attorney’s Fees. 

Consumer was not entitled to attorney’s fees 
arising from a consumer protection claim based 
on changing the odometer on a vehicle the 
consumer purchased because the consumer did 
not prevail due to a failure to prove damages. 
Legens v. Lecornu, — S.W.3d —, 2014 Tenn. 
App. LEXIS 370 (Tenn. Ct. App. June 26, 2014). 

In the context of attorney fees, the findings 
were supported by affidavits of counsel and the 
testimony of witnesses and showed that the 
trial court properly considered the applicable 
factors in determining that the attorney fee 
amount requested was reasonable, and the 
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award was authorized by the Tennessee Con- 
sumer Protection Act. Brooks v. Tenn. Farmers 
Mut. Ins. Co., — S.W.3d —, 2014 Tenn. App. 
LEXIS 776 (Tenn. Ct. App. Nov. 26, 2014). 

Insureds’ request for attorney fees on appeal 
was granted; the Tennessee Consumer Protec- 
tion Act was violated and the insureds raised 
fees as an issue. Brooks v. Tenn. Farmers Mut. 
Ins. Co., — S.W.3d —, 2014 Tenn. App. LEXIS 
776 (Tenn. Ct. App. Nov. 26, 2014). 

Evidence did not preponderate against the 
trial court’s award of attorney’s fees at the trial 
court level to homeowners, after a garage which 
a contractor built for the homeowners partially 
collapsed, because the contractor misrepre- 
sented to the homeowners that the contractor 
was a licensed contractor. The award of both 
punitive damages and attorney’s fees was not 
duplicative or otherwise improper given the 
differing purposes of the two types of awards. 
McCollum v. Peters, — S.W.3d —, 2015 Tenn. 
App. LEXIS 589 (Tenn. Ct. App. July 23, 2015). 

Homeowners were to be awarded their rea- 
sonable attorney’s fees incurred on appeal, af- 
ter a garage which a contractor built for the 
homeowners partially collapsed, because the 
contractor engaged in a deceptive act or prac- 
tice by misrepresenting to the homeowners that 
the contractor was a licensed contractor. Mc- 
Collum v. Peters, — S.W.3d —, 2015 Tenn. App. 
LEXIS 589 (Tenn. Ct. App. July 23, 2015). 

Trial court did not err in awarding attorney’s 
fees under T.C.A. § 47-18-109(e)(2) where the 
award was predicated on the grant of a Tenn. R. 
Civ. P. 12.02(6) motion, and there was an ac- 
knowledgement that the trial court applied the 
correct standard and acted within its discre- 
tion. Martin v. Franklin Cool Springs Corp., — 
S.W.3d —, 2015 Tenn. App. LEXIS 902 (Tenn. 
Ct. App. Nov. 10, 2015). 

Trial court did not abuse its discretion in 
refusing to hold the buyer’s claim under the 
Tennessee Consumer Protection Act to be frivo- 
lous and thus, refusing to award the sellers’ 
attorney’s fees under this section, as whether 
the buyer’s claim under the Act was frivolous 
was a close question. Lapinsky v. Cook, 536 
S.W.3d 425, 2016 Tenn. App. LEXIS 711 (Tenn. 
Ct. App. Sept. 26, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 19 (Tenn. Jan. 18, 
2017). 

Trial court did not err in deciding not to 
award attorney’s fees to the realtor defendants 
because their contentions that there was no 
reasonable basis for plaintiffs claims against 
defendants for breach of contract, civil con- 
spiracy, inducement to breach, specific perfor- 
mance, or equitable conversion were irrelevant 
to whether attorney’s fees might be awarded for 
defending a Tennessee Consumer Protection 
Act claim; and, although the realtor defendants 
did point out that plaintiff failed to produce 
sufficient evidence of damages regarding his 
claims, that alone did not warrant an award of 
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attorney’s fees. Finch v. Hofstetter, — S.W.3d 
—, 2017 Tenn. App. LEXIS 322 (Tenn. Ct. App. 
May 16, 2017). 

Because the Tennessee Consumer Protection 
Act, T.C.A. § 47-18-101 et seq., allowed an 
award of attorney’s fees against a party violat- 
ing the Act, a trial court did not err in awarding 
attorney’s fees to real estate buyers against a 
real estate agency after the court found that a 
violation of the Act occurred in misrepresenta- 
tions that were made to the buyers concerning 
the property lot which they purchased in reli- 
ance upon the misrepresentations. Hall v. 
Eagle Rock Dev., LLC, — S.W.3d —, 2017 Tenn. 
App. LEXIS 518 (Tenn. Ct. App. July 31, 2017). 

Trial court did not err in determining that 
attorneys fees would not be limited to the 
amount incurred prior to a previous settlement 
offer pursuant to subsection (c)(4) because the 
prior offer was not sufficiently definite to be 
accepted without further negotiation; purchas- 
ers’ claims implicated the Tennessee Time- 
Share Act and alleged negligent and fraudulent 
misrepresentations by a company, and thus, 
the claims were not solely based in the Con- 
sumer Protection Act. Rivera v. Westgate Re- 
sorts, Ltd., L.P., — S.W.3d —, 2018 Tenn. App. 
LEXIS 228 (Tenn. Ct. App. Apr. 27, 2018). 

Because a guest did not prevail on either the 
Tennessee Consumer Protection Act or the Ten- 
nessee Identity Theft Deterrence Act claim, the 
court of appeals declined to grant the guest’s 
request for attorney’s fees. Groves v. Ernst- 
western Corp., — S.W.3d —, 2018 Tenn. App. 
LEXIS 436 (Tenn. Ct. App. July 26, 2018). 

Trial court did not abuse its discretion by not 
limiting the attorney’s fee award in an offer of 
judgment to fees from work done by counsel for 
the buyers of a time-share interest prior to the 
time when the seller’s offer of judgment was 
made. Furthermore, the seller’s first offer in- 
cluded a damage award that was ultimately 
one-tenth the size of the amount ultimately 
agreed upon and the trial court ruled that the 
buyer’s first offer was too indefinite in making 
its determination that the attorney’s fee re- 
quested was reasonable. North v. Westgate Re- 
sorts, Ltd., L.P., — S.W.3d —, 2018 Tenn. App. 
LEXIS 538 (Tenn. Ct. App. Sept. 17, 2018). 

Appellate court deemed it appropriate for 
each side to bear their own appellate attorney’s 
fees because the trial court’s ruling did not 
contain a finding that the seller of a time-share 
interest violated the Tennessee Consumer Pro- 
tection Act, T.C.A. § 47-18-101 et seq. More- 
over, the offer of judgment accepted by the 
buyers and ordered by the trial court provided 
that the offer of judgment was not admission of 
liability by the seller and made no specific 
reference to attorney’s fees incurred on appeal. 
North v. Westgate Resorts, Ltd., L.P., —S.W.3d 
—, 2018 Tenn. App. LEXIS 538 (Tenn. Ct. App. 
Sept. 17, 2018). 





47-18-110 


28. Venue. 

Defendant one clearly transacted business in 
Madison County, as defendant one perfected a 
notice of hospital lien in the Madison County 
Circuit Court with respect to another plaintiff 
in this case; assuming joinder was proper, 
venue was proper for defendant two as well, 


47-18-110. Limitations of actions. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
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despite the lack of evidence to suggest that 
defendant two transacted business in Madison 
County. Franks v. Sykes, — S.W.3d —, 2018 
Tenn. App. LEXIS 685 (Tenn. Ct. App. Nov. 28, 
2018), rev'd, 600 S.W.3d 908, 2019 Tenn. LEXIS 
582 (Tenn. May 1, 2020). 


Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


ANALYSIS 


2. Discovery Rule. 
4. Running of Statute. 


2. Discovery Rule. 

House buyer brought his action against the 
seller, alleging a violation of the Tennessee 
Consumer Protection Act, within the one-year 
limitation period from when he discovered that 
there was a problem with the septic system 
permit, such that the action was timely. 
O’Keefe v. Gordon, — S.W.38d —, 2013 Tenn. 
App. LEXIS 401 (Tenn. Ct. App. June 18, 2013). 

Mobile home park residents’ deceptive prac- 
tice claim could not be dismissed as time- 
barred because it was not clear whether the 
residents had constructive knowledge of their 
claims more than one year before they filed 
suit; although some of the events at issue 
occurred more than one year prior to suit, it 
could not be determined whether the residents 
knew that the alleged conduct injured them 
and was wrongful. Guevara v. Umh Props., — F. 
Supp. 2d —, 2014 U.S. Dist. LEXIS 154394 
(W.D. Tenn. Oct. 29, 2014). 

Claim under the Tennessee Consumer Pro- 
tection Act, T.C.A. § 47-18-101 et seq., accrues 
when a plaintiff discovers the unlawful act or 
practice. Overton v. Westgate Resorts, Ltd., 
L.P., — S.W.3d —, 2015 Tenn. App. LEXIS 45 
(Tenn. Ct. App. Jan. 30, 2015), appeal denied, 
— §.W.3d —, 2015 Tenn. LEXIS 515 (Tenn. 
June 15, 2015), cert. denied, Westgate Resorts, 
Ltd., L.P. v. Overton, 136 S. Ct. 486 (U.S. 2015), 
193 L. Ed. 2d 350, 2015 U.S. LEXIS 7049. 

Lender’s action against an attorney was 
timely filed within the statute of limitations 
because the attorney made fraudulent misrep- 
resentations when he drafted a deed of trust in 
favor of the lender, conveying title to land 
owned by the attorney’s brother; nothing in the 
brother’s bankruptcy filings would have caused 
the lender to discover the nature of its injury 
suffered by reason of the defective and im- 
proper drafting of the deed of trust. Credential 


Leasing Corp. of Tenn. v. White, — S.W.3d —, 
2016 Tenn. App. LEXIS 336 (Tenn. Ct. App. 
May 17, 2016). 


4, Running of Statute. 

Where the mortgagor testified that his last 
conversation with anyone from the bank was on 
March 25, 2011 and that the bank’s president 
was not present at the foreclosure proceeding, 
and he filed his complaint more than one year 
following any allegedly unfair or deceptive 
business practices by the president, the mort- 
gagor’s claim for a violation of the Tennessee 
Consumer Protection Act was barred by the 
statute of limitations. Garner v. Coffee Cnty. 
Bank, — S.W.3d —, 2015 Tenn. App. LEXIS 873 
(Tenn. Ct. App. Oct. 23, 2015). 

Trial court properly dismissed, as untimely, a 
purchaser’s action against the seller of certain 
bakery equipment for breach of contract, 
breach of express and implied warranties, neg- 
ligent misrepresentation, and violation of the 
Tennessee Consumer Protection Act (TCPA) be- 
cause, pursuant to the terms of the parties’ 
contract, the purchaser was required, but 
failed, to file a lawsuit within 15 months after 
acceptance of the delivered goods, the pur- 
chaser did not reject the goods, notify the seller 
that the goods were nonconforming, and paid 
for the them, in addition, the purchaser waited 
over a year after the time limitation to file a 
claim for violation of the TCPA had expired. 
Queen City Pastry, LLC v. Bakery Tech. En- 
ters., LLC, — S.W38d —, 2018 Tenn. App. 
LEXIS 463 (Tenn. Ct. App. Aug. 14, 2018). 

In university’s action against licensors relat- 
ing to alleged misuse of copyrightable software 
and instructional materials, licensors were not 
entitled to dismissal of Lanham Act trademark 
infringement claims because university suffi- 
ciently pleaded that licensors had used its 
trademarks to create confusion about their af- 
filiation with university, but Lanham Act unfair 
competition claim failed because it failed to 
allege that it was “origin” of derivative or 
ancillary products. However, state consumer 


77 


protection claim failed because it was time- 
barred and equitable estoppel did not toll pe- 
riod of limitations where party was presumed 
to read contract. Vanderbilt Univ. v. Scholastic, 
Inc., — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
89065 (M.D. Tenn. May 28, 2019). 

Plaintiffs Tennessee Consumer Protection 
Act claim was barred by the statute of repose 
because it was undisputed that the last “con- 
sumer transaction giving rise to the claim for 
relief” took place on March 20, 2009 and plain- 
tiff did not file an action against defendant 
until 2015. Fuller v. Allianz Life Ins. Co. of N. 
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(a) This part does not apply to: 
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Am., — S.W.3d —, 2020 Tenn. App. LEXIS 69 
(Tenn. Ct. App. Feb. 19, 2020). 

Trial court properly dismissed a company’s 
lawsuit against a contractor’s owners for viola- 
tion of the licensing statute because the statute 
of limitations had run due to the company’s 
failure to properly serve the owners, and any 
actions allegedly taken by the owners, regard- 
less of alleged bad faith, had no bearing on the 
company’s own ability to toll the running of the 
statute of limitations. Cored, LLC v. Hatcher, 
— $.W.3d —, 2020 Tenn. App. LEXIS 444 
(Tenn. Ct. App. Oct. 6, 2020). 


(1) Acts or transactions required or specifically authorized under the laws 


administered by, or rules and regulations promulgated by, any regulatory 
bodies or officers acting under the authority of this state or of the United 
States; 

(2) A publisher, broadcaster, or other person principally engaged in the 
preparation or dissemination of information or the reproduction of printed or 
pictorial matter, who has prepared or disseminated such information or 
matter on behalf of others without notification from the attorney general 
that the information or matter violates or is being used as a means to violate 


this part; 


(3) Credit terms of a transaction which may be otherwise subject to this 
part, except insofar as the Tennessee Equal Consumer Credit Act of 1974, 
compiled in part 8 of this chapter may be applicable; or 

(4) Aretailer who has in good faith engaged in the dissemination of claims 
of a manufacturer or wholesaler without actual knowledge that such claims 


violated this part. 


(b) The burden of proving an exemption from this part, as provided in this 
section, shall be upon the person claiming the exemption. 


History. 
Acts 1977, ch. 438, § 12; 1988, ch. 974, § 4; 
2019, ch. 459, § 12. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
general” for “division” in (a)(2). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 
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NOTES TO DECISIONS 


ANALYSIS 


6. Procedure. 
ie Hospital Liens. 


6. Procedure. 

Trial court acknowledged the definition of 
trade or commerce, but did not apply that 
definition to the facts of this case; instead, the 
court looked to another statute to determine 
whether any of the express exemptions applied, 
but before analyzing exemptions, however, a 
determination of whether the complained-of 
activities fit within the definition of trade or 
commerce was necessary. SecurAmerica Bus. 
Credit v. Southland Transp. Co., LLC, — 
S.W.3d —, 2016 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. Apr. 1, 2016). 


47-18-112. Supplementary law. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 


7. Hospital Liens. 

Neither hospitals nor the filing of hospital 
liens are listed under the exemptions to the 
Tennessee Consumer Protection Act (TCPA); 
therefore, the TCPA may apply, assuming the 
act or practice in question falls within the scope 
of its application, as the TCPA’s broad provi- 
sions are supplementary to other remedies oth- 
erwise provided by law and nothing in the 
language of the Hospital Lien Act prohibits the 
TCPA’s application. The Hospital Lien Act did 
not prohibit plaintiff from bringing a claim 
under the TCPA. Franks v. Sykes, — S.W.3d —, 
2018 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
Nov. 28, 2018), rev'd, 600 S.W.3d 908, 2019 
Tenn. LEXIS 582 (Tenn. May 1, 2020). 


Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


47-18-1138. Waiver of rights — Restrictions on jurisdiction or venue 


prohibited. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 


Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


2. Forum Selection Clause. 

Trial court properly refused to enforce the 
forum selection clause contained in a contract 
for the purchase of a timeshare because the 
purchasers of the timeshare alleged that an 
unfair or deceptive act took place. Overton v. 
Westgate Resorts, Ltd., L.P., —S.W.3d —, 2015 


Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 30, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 515 (Tenn. June 15, 2015), cert. denied, 
Westgate Resorts, Ltd., L.P. v. Overton, 136 S. 
Ct. 486 (U.S. 2015), 198 L. Ed. 2d 350, 2015 
U.S. LEXIS 7049. 


47-18-114. Powers of attorney general. 


The attorney general may bring any appropriate action or proceeding in any 
court of competent jurisdiction pursuant to this part. 


History. 
Acts 1977, ch. 488, § 15; 2019, ch. 459, § 13. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 


other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment substituted “The attor- 
ney general” for “The attorney general and 
reporter, at the request of the division,” at the 
beginning of the section. 
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Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Law Reviews. 
Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 


47-18-115. Construction. 


Law Reviews. 

Mass Tort—Class Action Certification—The 
Unavailability of Class Certification under the 
Tennessee Consumer Protection Act and the 


47-18-118 


Tennessee Consumer Protection Act and the 
Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


Appropriateness of Class Claims Alleging Com- 
mon Law Fraud and Misrepresentation in Ten- 
nessee (Sarah-Katherine Adams Wright), 76 
Tenn. L. Rev. 491 (2009). 


NOTES TO DECISIONS 


1. Applicability. 

Trial court erred in dismissing an advertis- 
er’s claim under the Tennessee Consumer Pro- 
tection Act because it stated a claim under the 
TCPA by alleging that a TV station represented 
it would provide beneficial advertising services 
and that by entering into the contract, the 
station represented it would provide additional 


47-18-116. Costs. 


advertising and an incentive trip and then 
refused to provide either; the advertiser and 
station were both limited liability companies 
and were both “persons” under the TCPA. Local 
TV Tenn. LLC v. N.Y.S.E. Wolfchase LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 183 (Tenn. 
Ct. App. Apr. 9, 2018). 


No costs shall be taxed against the attorney general in actions commenced 


under this part. 


History. 
Acts 1977, ch. 438, § 17; 2019, ch. 459, § 14. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
general” for “division”. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-118. Failure to respond to request for information. 


Upon receipt of a written request from the attorney general, failing to submit 
written answers concerning the basis upon which the approximate verifiable 
retail value was determined pursuant to the requirements of § 47-18- 
120(c)(1)(D) and (E), including supplying the attorney general with copies of 
invoices, receipts, or other business records that would substantiate the 


disclosed retail value, shall be a violation of this part. 


History. 
Acts 1989, ch. 498, § 4; 2019, ch. 459, § 15. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
general” for “division” twice. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 
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47-18-125. Protection of elder persons — Cumulative, additional and 
supplemental penalties. 


NOTES TO DECISIONS 


1. Deceptive Acts. 

In an appeal arising from a dispute over an 
unorthodox, two-page contract pursuant to 
which plaintiff sold his home to defendant and 
continued to reside in the home, the appellate 
court concluded the evidence preponderated in 
favor of the trial court’s finding that defendant 


did not deceive plaintiff. Accordingly, the trial 
court properly dismissed plaintiffs claim that 
defendant violated the Tennessee Consumer 
Protection Act. Brown v. Wright, — S.W.3d —, 
2019 Tenn. App. LEXIS 496 (Tenn. Ct. App. Oct. 
7, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 235 (Tenn. Mar. 25, 2020). 


47-18-130. Travel promoters — Commingling of funds prohibited — 


Trust account. 


(a) For purposes of this section: 

(1) “Travel promoter” means a person who: 

(A) Maintains one (1) or more business entities or physical business 
locations in this state; and 

(B) Sells, provides, furnishes, contracts for, or arranges travel services 
on behalf of another person for a fee, commission, or other valuable 
consideration; 

(2) “Travel promoter” does not include: 

(A) A transportation carrier if the transportation carrier provides, 
furnishes, contracts for, or arranges only transportation services that are 
directly provided by the transportation carrier as the substantial portion 
of the transportation carrier’s business; or 

(B) A publicly traded company as defined under § 67-4-2008(a)(5)(D); 
(3) “Travel services”: 

(A) Means arranging or booking vacation or travel packages, travel 
reservations, or travel accommodations; and 

(B) Does not include property or estate management services. 

(b)(1) A travel promoter shall not commingle in the same account or fund 
those funds that belong to the travel promoter or the travel promoter’s 
business entity with customer funds that are held for disbursement for 
payment of travel services. 

(2) A travel promoter shall deposit into a trust account any funds the 
travel promoter receives from a customer for disbursement for payment of 
travel services. 

(c)(1) Each travel promoter that conducts business in this state shall 
establish and maintain a separate general trust account in a state or 
national bank authorized by law to administer trust funds in this state. 

(2) Funds required by subsection (b) to be deposited in a trust account 
must be identified or earmarked with an identifier unique to the customer or 
transaction for which the funds were deposited and are being held for 
disbursement. 

(d) A violation of this section constitutes an unfair or deceptive act prohib- 
ited under § 47-18-104, and is punishable as provided in this part. Each act in 
violation of this section constitutes a separate violation. 
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‘History. 
Acts 2019, ch. 308, § 1; 2020, ch. 698, § 1. 


Compiler’s Notes. 

Former 47-18-1380 (Acts 2009, ch. 591, § 2 
expired under Acts 2009, ch. 591, § 3(b), effec- 
tive June 30, 2014) concerned violations by 
commercial breeders. 


Amendments. 

The 2020 amendment rewrote the definition 
of “Travel promoter”, which read: “‘Travel pro- 
moter’ means a person who sells, provides, 
furnishes, contracts for, or arranges travel ser- 
vices for a fee, commission, or other valuable 


47-18-131 
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consideration.” ““Travel promoter’ does not in- 
clude a transportation carrier if the carrier 
provides, furnishes, contracts for, or arranges 
only transportation services that are directly 
provided by the transportation carrier as the 
substantial portion of the transportation carri- 
er’s business; and” and rewrote the definition of 
“Travel services” which read: ““Travel services’ 
means arranging or booking vacation or travel 
packages, travel reservations, or travel accom- 
modations.” 


Effective Dates. 
Acts 2019, ch. 308, § 2. January 1, 2020. 


Acts 2020, ch. 698, § 2, June 15, 2020. 


47-18-131. Government Imposter and Deceptive Advertisements Act. 


(a) This section shall be known and may be cited as the “Government 
Impostor and Deceptive Advertisements Act.” 
(b) For purposes of this section: 

(1) “Advertisement” means any written, oral, graphic, or electronic state- 
ment, solicitation, marketing, illustration, label, or other depiction, includ- 
ing labeling that is designed or used to create interest in the purchasing of, 
or consideration for purchase, impart information about the attributes of, 
publicize the availability of, or affect the sale or use of, goods or services, 
whether the statement appears in a brochure, newspaper, magazine, free 
standing insert, marketing kit, leaflet, mailer, book insert, letter, catalogue, 
poster, chart, billboard, electronic mail, web site, or other digital form, slide, 
or on the radio, broadcast television, cable television, or commercial or 
infomercial whether live or recorded or elsewhere; and 

(2) “Governmental entity” means all units, subdivisions, entities of state, 
federal, or local government, including, but not limited to, a board, a 
department, an office, an agency, a military veteran entity, or a military or 
veteran service organization by whatever name. 

(c) The following unfair or deceptive acts or practices constitute a violation 
of this part: 

(1) Using or employing in any manner an advertisement for purposes of 
selling goods or services that: 

(A) Simulates a summons, complaint, jury notice, or other court, 
judicial, or administrative process of any kind; or 

(B) Represents, implies, or otherwise causes a likelihood of confusion 
that the person using or employing the advertisement is a part of or 
associated with a unit of any governmental entity, when such is not true; 

(2) Representing, implying, or otherwise causing a likelihood of confusion 
that goods or services, an advertisement, or an offer was sent or distributed 
by or has been approved, authorized, or endorsed, in whole or in part, by a 
governmental entity, when such is not true; 

(3) Using or employing language, symbols, logos, representations, state- 
ments, titles, names, seals, emblems, insignia, trade or brand names, 
business or control tracking numbers, web site or email addresses, or any 
other term, symbol, or content that represents or implies or otherwise causes 
a likelihood of confusion that goods or services, an advertisement, or an offer 
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is from a governmental entity, when such is not true; and 
(4)(A) Failing to provide the disclosure described in subdivision (c)(4)(B) 
either in the largest font type on the entire advertisement, but in no event 
smaller than bold fourteen (14) point black type, when offering documents 
that are available free of charge or at a lesser price from a governmental 
entity: 
(i) On the front and outside of the mailing envelope; 
(ii) At the top of the e-mail message; 
(iii) On each web page; or 
(iv) On the top of each page of any advertisement; 
(B) The following disclosure shall be displayed in accordance with 
subdivision (c)(4)(A): 


IMPORTANT NOTICE: 


The documents offered by this advertisement are available to 
Tennessee consumers free of charge or for a lesser price from 
(insert name, telephone number, and mailing address of the 
applicable governmental entity). You are NOT required to pur- 
chase anything from this company and the company is NOT 
affiliated, endorsed, or approved by any governmental entity. 
The item offered in this advertisement has NOT been approved 
or endorsed by any governmental agency, and this offer is NOT 
being made by an agency of the government. 

(d) Notwithstanding any law to the contrary, the attorney general and 
reporter has the following authority: 

(1) Investigate potential violations of this section; 

(2) Issue requests for information consistent with § 47-18-106, regarding 
potential violations of this section; 

(3) Settle, including entering into assurances of voluntary compliance 
consistent with § 47-18-107; and 

(4) Commence litigation as set forth in § 47-18-108, when a violation of 
this section has occurred. 

(e) Upon receipt of a written request from the attorney general and reporter 
or the attorney general and reporter’s designee, failing to timely submit 
written responses and answers concerning the alleged prohibited practices or 
violations in this section, including, but not limited to, supplying the attorney 
general and reporter with copies of customer lists, invoices, receipts, or other 
business records, shall be considered a failure to cooperate in a consumer 
protection investigation and thus be considered a violation of this section. 

(f)(1) Any act set out in subsection (c) shall be an unfair and deceptive act or 

practice affecting the conduct of trade and commerce and subject to the 

penalties and remedies provided in this part. A violation of subsection (e) 

shall also be subject to the penalties and remedies provided in this part. 

(2) In addition to other remedies provided in this part, a court may order: 
(A) Payment to the state of up to one hundred dollars ($100) for each 
person who receives a written or electronic advertisement distributed in 
violation of this section; and 
(B) Reimbursement to the state for the reasonable costs and expenses of 
investigating and prosecuting a violation of this section, including attor- 
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neys’ fees. ; 
(3) All funds recovered pursuant to this subsection (f) shall be retained by 
the attorney general and reporter to be used in the enforcement of this 
section and other consumer protection related activities. 


History. or practices occurring on or after March 10, 
Acts 2016, ch. 594, § 1. 2016. 
Compiler’s Notes. Effective Dates. 


Acts 2016, ch. 594, § 3 provided that the act, Acts 2016, ch. 594, § 3. March 10, 2016. 
which enacted this section, shall apply to acts 


47-18-132. Billing for special healthcare service or costs of supplies, 
equipment, or other services provided by a healthcare 
facility. 


(a) As used in this section: 

(1) “Healthcare facility” means a hospital licensed under title 33 or 68; 

(2) “Healthcare provider” or “provider” means a physician or other health- 
care practitioner licensed or certified under title 63 to perform specialty 
healthcare services consistent with their scope of practice under state law; 
and 

(3) “Specialty healthcare service” means anesthesia, pathology, radiology, 
and emergency services. 

(b) A hospital shall not include in any billing statement to a patient any 
language that indicates or implies that a charge is for a specialty healthcare 
service that was rendered by a healthcare provider unless: 

(1) The charge is described in a manner that provides the patient with 
sufficient information to identify the healthcare provider or the specialty 
healthcare service rendered; and 

(2)(A) The costs of any supplies, equipment, or other services rendered to 

the patient by or at the hospital are excluded from the amount charged for 

the healthcare provider or the specialty healthcare service rendered; or 

(B) The billing statement includes language or is accompanied by a 
notice to inform the patient that billed amounts for services do not include 
charges for healthcare providers who are not employed by the healthcare 
facility, including anesthesiologists, emergency physicians, pathologists, 
and radiologists. 

(c) If a healthcare provider includes a charge in a billing statement to a 
patient for the costs of any supplies, equipment, or other services provided by 
a healthcare facility, then the healthcare provider shall include with the billing 
statement language or an accompanying notice to inform the patient that those 
charges are included. 

(d) A violation of subsection (b) or (c) constitutes a violation of this part as 
an unfair or deceptive act or practice affecting the conduct of trade or 
commerce and is subject to the penalties and remedies as provided by this part. 
Each act in violation of subsection (b) or (c) constitutes a separate violation of 
this part. 
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History. Acts 2019, ch. 341, § 3 provided that the act, 
Acts 2019, ch. 341, § 2. which enacted this section, applies to billing for 


wera services rendered on or after January 1, 2020. 
Compiler’s Notes. 


Acts 2019, ch. 341, § 1 provided that the act, Effective Dates. 
which added this section, shall be known and Acts 2019, ch. 341, § 3. January 1, 2020. 
may be cited as “Healthcare Billing Clarity Act.” 


PART 2 
BEAUTY PAGEANTS [REPEALED. ] 


47-18-201 — 47-18-210. [Repealed.] 


History. Compiler’s Notes. 
Acts 1980, ch. 846, §§ 1, 3-6; 1982, ch. 570, Former part 2, §§ 47-18-201 — 47-18-210, 
8§ 1-4; 1984, ch. 728, §§ 14-16; 1986, ch. 593, concerned beauty pageants. 
§§ 1, 2; 1999, ch. 55, §§ 1-6; 1999, ch. 114, § 1; 
2015, ch. 339, §§ 1-10; repealed by Acts 2018, 
ch. 834, § 1, effective April 27, 2018. 


PART 3 
HEALTH CLUBS 


47-18-3011. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Buyer” means a purchaser under a health club agreement; 
(2) [Deleted by 2016 amendment.] 
(3) [Deleted by 2015 amendment.| 
(4)(A) “Health club” means any enterprise, however styled, which offers on 
a regular, full-time basis, and pursuant to a health club agreement, 
services or facilities for the development or preservation of physical fitness 
through exercise, weight control or athletics; 
(B) “Health club” does not include the following: 
(i) Any organization primarily operated for the purpose of teaching a 
particular form of martial arts such as judo or karate; 
(ii) Weight loss or control services which do not provide physical 
exercise services, facilities, or equipment; 
(iii) Any nonprofit health club that is exempt from taxation under 
§ 67-6-330(a)(17), or any nonprofit health club operated as part of a 
licensed nonprofit hospital exempt from taxation under § 67-5-212; or 
(iv) Any enterprise, however styled, primarily operating on a sched- 
uled lesson or hourly basis for the purpose of teaching or enjoying 
physical skills, physical activities, or sports, such as gymnastics, yoga, 
dance, aerobics, directed high intensity interval training, or other 
similar activities even though such activities may involve the use of free 
weights or exercise machines; 
(5)(A) “Health club agreement” means an agreement whereby a buyer 
purchases, or is obligated to purchase, any right to use health club 
facilities or services; and such services or facilities are for personal, family, 
employee, or household use; and 
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(B) “Health club agreement” does not include the following: 
(i) Any agreement for personal training services; or 
(ii) Any agreement for tangible products sold by the health club; 
(6) “Operator” means any person, firm, corporation, or business entity 


which operates a health club. 


History. 

Acts 1984, ch. 630, § 1; 1989, ch. 460, §§ 14, 
18; 1996, ch. 929, §§ 1, 2; 2001, ch. 126, § 1; 
2005, ch. 95; § 1; 2008, ch. 926, § 1; 2015, ch. 
339, § 11; 2016, ch. 858, §§ 1, 2. 


Amendments. 

The 2015 amendment deleted (3), which 
read: “(3) ‘Division’ means the consumer affairs 
division of the department of commerce and 
insurance;”. 

The 2016 amendment deleted (2), which 
read: “‘Commissioner’ means the commissioner 
of commerce and insurance;”; and added 


(4)(B)(iv). 
47-18-302. [Repealed.] 


History. 

Acts 1984, ch. 630, § 2; 1986, ch. 894, § 1; 
1989, ch. 460, § 1; repealed by Acts 2016, ch. 
858, § 3, effective July 1, 2016. 


Effective Dates. 

Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 

Acts 2016, ch. 858, § 19. July 1, 2016. 


Attorney General Opinions. 

A business that exclusively or primarily of- 
fers regular, frequently scheduled, specialized 
group instructional workout classes pursuant 
to a health club agreement would meet the 
statutory definition of a “health club” and 
would be subject to the Health Club Bond Act. 
OAG 15-74, 2015 Tenn. AG LEXIS 75 (11/6/ 
2015). 


Compiler’s Notes. 
Former § 47-18-302 concerned certificates of 
registration. 


47-18-303. Unenforceable health club agreements. 


A health club agreement shall be unenforceable against the buyer, and the 
buyer shall be entitled to a refund less that portion of the total price which 
represents actual use of the facilities and less the cost of goods and services 


consumed by the buyer if: 


(1) The buyer entered into the agreement in reliance upon any false, 
deceptive, or misleading information, representation, notice, or advertise- 


ment; or 


(2) [Deleted by 2016 amendment.] 


(3) The agreement fails to conform with this part. 


History. 

Acts 1984, ch. 630, § 3; 1986, ch. 894, § 2; 
1989, ch. 460, §§ 5, 6; 1996, ch. 929, § 3; 2016, 
ch. 858, § 18. 


Wihendmerits. 
The 2016 amendment deleted (2), which 


47-18-304. [Repealed.] 


History. 
Acts 2015, ch. 339, § 21; repealed by Acts 
2016, ch. 858, § 4, effective July 1, 2016. 


Compiler’s Notes. 
Former § 47-18-304 concerned administra- 


read: “The health club fails to obtain or fails to 
maintain a certificate of registration as re- 
quired by this part; or”. 


Effective Dates. 
Acts 2016, ch. 858, § 19. July 1, 2016. 


tion of registration transferred to division of 
regulatory boards. 
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47-18-305. Requirements for valid agreements. 


(a) All health club agreements shall: 

(1) Be in writing; 

(2) Be signed by the buyer; 

(3) Designate the date on which the buyer actually signed the agreement; 
and 

(4) Contain in boldface type of at least ten (10) points, in immediate 
proximity to the space reserved for the signature of the buyer, the following 
statement: 


BUYER’S RIGHT TO CANCEL 


YOU (THE BUYER) MAY CANCEL THIS AGREEMENT BY 
SENDING NOTICE OF YOUR WISH TO CANCEL TO THE 
HEALTH CLUB BEFORE MIDNIGHT OF THE THIRD DAY (EX- 
CLUDING SATURDAYS, SUNDAYS, AND LEGAL HOLIDAYS) 
OR, IF THE AGREEMENT IS SUBJECT TO A FINANCE 
CHARGE, THE SEVENTH DAY AFTER THE DAY YOU SIGNED 
THE AGREEMENT. THIS NOTICE MUST BE SENT BY REGIS- 
TERED MAIL TO THE FOLLOWING ADDRESS: 


WITHIN THIRTY (30) DAYS AFTER RECEIPT OF THE NOTICE 
OF CANCELLATION, THE HEALTH CLUB WILL RETURN ANY 
PAYMENTS MADE AND ANY NOTE EXECUTED BY YOU IN CON- 
NECTION WITH THE AGREEMENT. 

(5)(A) Contain in boldface type of at least ten (10) points, the following 
statement: 

SHOULD YOU (THE BUYER) CHOOSE TO PAY THIS AGREE- 
MENT IN FULL, BE AWARE THAT YOU ARE PAYING FOR 
FUTURE SERVICES AND MAY BE RISKING LOSS OF YOUR 
MONEY IN THE EVENT THIS HEALTH CLUB CEASES TO 
CONDUCT BUSINESS. 

(B) Contain in boldface type, the following statements in separated 
paragraphs: 

Gi) IN ADDITION TO ANY OTHER REMEDIES PROVIDED BY 
LAW, IF THIS HEALTH CLUB CEASES OPERATION AND FAILS 
TO OFFER YOU (THE BUYER) AN ALTERNATE LOCATION 
WITHIN FIFTEEN (15) MILES, WITH NO ADDITIONAL COST 
TO YOU, THEN NO FURTHER PAYMENTS SHALL BE DUE TO 
ANYONE, INCLUDING ANY PURCHASER OF ANY NOTE ASSO- 
CIATED WITH OR CONTAINED IN THIS CONTRACT. 

Gi) STATE LAW REQUIRES THAT ANY HEALTH CLUB 
AGREEMENT THAT IS NOT CANCELLABLE ON THIRTY (30) 
DAYS’ NOTICE OR LESS BE PAYABLE ONLY IN THE FOLLOW- 
ING MANNER, AND ANY HEALTH CLUB THAT ENTERS INTO 
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HEALTH CLUB AGREEMENTS SHALL OFFER BOTH PAY- 
MENT OPTIONS AT THE SAME PRICE, EXCLUDING INTER- 
EST OR FINANCE CHARGES OR OTHER EQUIVALENT 
CHARGES THAT SHALL NOT EXCEED EIGHTEEN PERCENT 
(18%) OF THE TOTAL CONTRACT PRICE: 

(a) Full payment within ninety (90) days after entering into 

the health club agreement; or 

(6) Equal monthly installments with any down payment 

(unless exempt as provided by law) limited to thirty percent 

(30%) of the total cost of the agreement. Prepayment is allowed 

at any time with full refund of unearned finance charges. 

Gii) PLEASE READ THIS CONTRACT CAREFULLY. THIS 
CONTRACT MAY CONTAIN PAYMENTS INCLUDING, BUT NOT 
LIMITED TO, ENROLLMENT FEES, ANNUAL FEES, MEMBER- 
SHIP FEES, AND OTHER DIRECT PAYMENTS TO THE HEALTH 
CLUB, INCLUDING FULL PAYMENT FOR THE HEALTH CLUB 
AGREEMENT OR MONTHLY INSTALLMENT PAYMENTS WITH 
ANY DOWN PAYMENT (UNLESS EXEMPT AS PROVIDED BY 
LAW) LIMITED TO THIRTY PERCENT (30%) OF THE TOTAL 
COST OF THE AGREEMENT, AND, IN THE CASE OF INSTALL- 
MENT PAYMENTS THAT ARE NOT MADE BY ELECTRONIC 
FUND TRANSFER OR CASH, AN ADMINISTRATIVE CHARGE, 
NOT TO EXCEED FIVE DOLLARS ($5.00) FOR EACH BILLING 
PERIOD. ALL SUCH PAYMENTS MUST BE DISCLOSED IN 
THE CONTRACT. 

(iv) THERE ARE NO AUTOMATIC OR LIFETIME RENEWALS 
OF THE TERM INCIDENT TO THE TERM OF THIS CONTRACT. 
IF THE HEALTH CLUB PROVIDES FOR A RENEWAL OPTION, 
THEN, UNLESS SUCH RENEWAL TERM IS CANCELLABLE ON 
THIRTY (30) DAYS’ NOTICE OR LESS, SUCH OPTION MUST BE 
AFFIRMATIVELY AGREED TO IN WRITING BY THE BUYER AT 
THE BEGINNING OF THE RENEWAL PERIOD. IF THE 
HEALTH CLUB FACILITY IS LESS THAN OR EQUAL TO TEN 
THOUSAND (10,000) SQUARE FEET (GROSS) OF BUILDING 
SPACE, THEN THE ANNUAL COST OF SUCH RENEWAL SHALL 
NOT BE LESS THAN THIRTY PERCENT (30%) OF THE ANNU- 
ALIZED COST OF THE BASE MEMBERSHIP CONTRACT OR 
SEVENTY-FIVE DOLLARS ($75), WHICHEVER IS GREATER. 
HOWEVER, IF THE HEALTH CLUB FACILITY IS GREATER 
THAN TEN THOUSAND (10,000) SQUARE FEET (GROSS) OF 
BUILDING SPACE, THEN THE ANNUAL COST OF SUCH RE- 
NEWAL SHALL NOT BE LESS THAN THIRTY PERCENT (30%) 
OF THE ANNUALIZED COST OF THE BASE MEMBERSHIP 
CONTRACT OR ONE HUNDRED TWENTY-FIVE DOLLARS 
($125), WHICHEVER IS GREATER. PAYMENT OF ANY RE- 
NEWAL SHALL BE MADE AS REQUIRED BY TENNESSEE 
CODE ANNOTATED, SECTION 47-18-305(a)(5)(B) (ii). 

(v) ACONTRACT OR AGREEMENT MAY HAVE A CONTINU- 
ING PROVISION OR STIPULATION THAT PROVIDES FOR A 
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MONTH-TO-MONTH CONTINUATION OF THE INITIAL TERM 

OF THE AGREEMENT, PROVIDED THE BUYER HAS THE 

RIGHT TO CANCEL THE CONTINUING PORTION OF THE 

AGREEMENT AFTER FULFILLING THE ORIGINAL TERM OF 

THE AGREEMENT BY TENDERING THIRTY (30) DAYS’ WRIT- 

TEN NOTICE OF SUCH INTENT TO THE OPERATOR BY REG- 

ISTERED MAIL. IF SUCH CONTRACTUAL OBLIGATION HAS A 

CONTINUING PROVISION OR STIPULATION AFTER A RE- 

QUIRED INITIAL TERM OF MORE THAN TWO (2) MONTHS, 

NOTIFICATION MUST BE SENT BY THE HEALTH CLUB OP- 

ERATOR TO CONFIRM THAT THE ORIGINAL OBLIGATION 

WAS FULFILLED AND TO REAFFIRM THE MONTH-TO- 

MONTH OR CONTINUING PROVISION OR STIPULATION. 

SUCH NOTIFICATION SHALL ALSO INCLUDE NOTICE OF 

THE BUYER’S RIGHT TO CANCEL THE CONTINUING MONTH- 

TO-MONTH OBLIGATION UPON THIRTY (30) DAYS’ WRITTEN 

NOTICE SENT BY THE BUYER TO THE OPERATOR BY REG- 

ISTERED MAIL. 

(vi) ANY RENEWAL RIGHT GRANTED UNDER THIS CON- 
TRACT SHALL EXPIRE ON THE FINAL DAY OF THE AGREE- 
MENT. HOWEVER, THE BUYER SHALL HAVE A THIRTY (30) 
DAY GRACE PERIOD FROM THE DATE OF THE EXPIRATION 
OF THE RENEWAL RIGHT IN WHICH TO EXERCISE ANY 
RENEWAL RIGHT GRANTED TO THE BUYER UNDER THIS 
CONTRACT. THE OPERATOR SHALL HAVE THE RIGHT TO 
CHARGE A LATE PENALTY OF UP TO TWENTY-FIVE DOL- 
LARS ($25) IF THE RENEWAL RIGHTS ARE NOT EXERCISED 
ON OR BEFORE THE EXPIRATION DATE AS STIPULATED IN 
THE AGREEMENT OR ANY FUTURE RENEWAL PERIODS. 

(b)(1)(A) A health club shall not enter into or offer to enter into a health club 
agreement unless the health club facility is fully operational and available 
for use by prospective buyers. 

(B) Subdivision (b)(1)(A) shall not apply to a health club that discloses 
to the prospective buyer in writing on a form containing only the 
disclosure of prospective purchase that the health club agreement the 
prospective buyer is entering into is for the right to use a health club 
facility that is not yet operational and available for use. 

(2) If the health club facility for which a prospective buyer entered into a 
health club agreement pursuant to subdivision (b)(1)(A) is not operational 
and available for use within thirty (30) days of entering into the health club 
agreement, then the prospective buyer shall have the right to cancel the 
health club agreement and receive all money paid to the health club under 
that health club agreement by providing the health club written notice of 
such cancellation. The right of cancellation shall expire on the date the 
health club facility is fully operational. The disclosure shall contain notice of 
the right of cancellation, be dated and signed by the prospective buyer, and 
made available to prospective buyers. 

(c) It is unlawful for a health club to offer any cash or discounted pre- 
payment option that exceeds a reduction of the cash value of the highest stated 
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price for any similar period or service-type of agreement: 
(1) By an excess of ten percent (10%) for any term less than two (2) years 


duration; 


(2) By an excess of fourteen percent (14%) for any term of two (2) years 
duration, but less than three (3) years duration; or 
(3) By an excess of eighteen percent (18%) for any term of three (3) years 


duration. 


(d) It shall be unlawful for a health club to offer free or no cost periods of 
enrollment in addition to the initial paid term of the agreement in order to 
circumvent the discounting provision of subsection (c). 


(e) [Deleted by 2016 amendment.] 


History. 

Acts 1986, ch. 894, § 3; 1989, ch. 460, §§ 9- 
11; 1990, ch. 832, §§ 1, 2; 1996, ch. 929, §§ 4-8; 
2008, ch. 771, § 1; 2008, ch. 926, § 2; 2015, ch. 
339, §§ 12, 13; 2016, ch. 858, §§ 5, 6; 2020, ch. 
753, § 1. 


Compiler’s Notes. 

Acts 2020, ch. 753, § 2 provided that the act, 
which amended this section, applies to health 
club agreements entered into, renewed, or 
amended on or after June 22, 2020. 


Amendments. 

The 2015 amendment, in (b), substituted 
“commissioner” for “division” throughout; des- 
ignated the first three sentences as (1) and, in 
(1), substituted “in this part” for “herein”; des- 
ignated the former fourth sentence as (2)(A) 
and in (2)(A), substituted “those health clubs” 
for “such health clubs”; added (2)(B); and des- 
ignated the former last sentence of (b) as (C) 
and, in (C), substituted “operator shall” for 
“operator must”; in (e), substituted “commis- 
sioner” for “division” throughout, deleted “how- 
ever” following “provided” in (1), and substi- 
tuted “state of Tennessee” for “division” in 
(1)(C). 

The 2016 amendment rewrote (b), which 
read: “(1) A health club shall not enter into or 
offer to enter into a health club agreement 
unless the health club is fully operational and 
available to use by prospective buyers. The 
commissioner shall, upon application by a 
health club operator, certify that a health club 
facility is fully operational if all of the promised 
equipment and services are available for use by 
prospective buyers. No payment or promise to 
pay by a prospective buyer may be accepted by 
any health club operator unless and until the 
health club facility has been certified by the 
commissioner to be fully operational as de- 
scribed in this part. 

“(2)(A) This subsection (b) shall not apply to 
any health club that has maintained a satisfac- 
tory registration with the commissioner for five 
(5) consecutive years; provided, that those 
health clubs notify the commissioner by certi- 
fied mail of their intent to enter into agree- 


ments for a location not fully operational as 
otherwise required by this subsection (b). 

“(B) A health club’s maintenance of satisfac- 
tory registration with the consumer affairs di- 
vision of the department of commerce and in- 
surance prior to July 1, 2015, shall satisfy the 
requirement for maintenance of satisfactory 
registration with the commissioner in subdivi- 
sion (b)(2)(A), if: 

“G) The health club maintained satisfactory 
registration with the division for five (5) con- 
secutive years prior to July 1, 2015; or 

“(i) The health club maintained satisfactory 
registration with the division for a period of 
time that was less than five (5) years immedi- 
ately preceding a period of time that the health 
club maintained satisfactory registration with 
the commissioner, which, when both periods of 
time are added together, total five (5) consecu- 
tive years. 

“(C) In order to be eligible to use this exemp- 
tion, an operator shall use the same identifica- 
tion as described in any existing facility regis- 
tration information as well as use the same 
federal and state tax accounts for payments of 
any related taxes due to this extension of op- 
erations.”; and deleted (e), which read: “(e)(1) 
Notwithstanding this part or any rules promul- 
gated pursuant to this part to the contrary, a 
health club may enter into or offer to enter into 
a health club agreement with, or accept pay- 
ment or a promise of payment from, a prospec- 
tive buyer prior to certification by the commis- 
sioner of its facility as fully operational as set 
forth in subsection (b); provided, that the 
health club has: 

“(A) Acquired a property right or interest in 
this state with respect to the facility; 

“(B) Filed a registration application with the 
commissioner as required by § 47-18-309; and 

“(C) Purchased from a surety company autho- 
rized to do business in this state a surety bond 
in favor of the state of Tennessee in the amount 
of twenty-five thousand dollars ($25,000). 

“(2)(A) If the commissioner determines, 
based on the financial statement required by 
§ 47-18-309(a)(3), that the financial condition 
of the health club is insufficient to protect 
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prospective buyers, then the commissioner may 
require that the health club post a surety bond 
in an amount greater than twenty-five thou- 
sand dollars ($25,000), but not to exceed two 
hundred thousand dollars ($200,000). The 
health club shall file a copy of the bond with the 
commissioner. 

“(B) A buyer who suffers loss of payments 
made to a health club prior to certification due 
to the health club’s failure to open the facility 
may recover the amount of the payments from 
the surety; provided, that the liability of the 
surety may not exceed the aggregate amount of 
the bond regardless of the number or amount of 
claims filed with the surety. 

“(C) Upon certification by the commissioner 
that the health club is fully operational, the 
health club may cancel the surety bond upon 
thirty (30) days written notice of cancellation 
from the surety to the commissioner.”. 

The 2020 amendment substituted “IF THIS 
HEALTH” for “IN THE EVENT THIS 
HEALTH” near the beginning of (a)(5)(B)(i); in 
(a)(5)(B)Gi), substituted “ANY HEALTH CLUB 
AGREEMENT THAT IS NOT CANCELLABLE 
ON THIRTY (30) DAYS’ NOTICE OR LESS” 
for “HEALTH CLUB” near the beginning, sub- 
stituted “THAT ENTERS” for “WHICH EN- 
TERS” near the middle, and substituted “THAT 
SHALL” for “WHICH SHALL” near the end; 
rewrote (a)(5)(B)(iii), which read: “THIS CON- 
TRACT DOES NOT CONTAIN ANY PAY- 
MENTS OF ANY KIND, INCLUDING, BUT 
NOT LIMITED TO, ENROLLMENT FEES, 
MEMBERSHIP FEES, OR ANY OTHER DI- 
RECT PAYMENTS TO THE HEALTH 
CLUB, OTHER THAN FULL PAYMENT 
FOR THE HEALTH CLUB AGREEMENT 
OR MONTHLY INSTALLMENT _PAY- 
MENTS WITH ANY DOWN PAYMENT (UN- 
LESS EXEMPT AS PROVIDED BY LAW) 
LIMITED TO THIRTY PERCENT (30%) OF 
THE TOTAL COST OF THE AGREEMENT, 
AND, IN THE CASE OF INSTALLMENT 


47-18-309. [Repealed.] 


History. 

Acts 1989, ch. 460, § 2; 1996, ch. 929, § 11; 
2008, .ch. 771,82: 2015,, .ch.,,339, 08 k4aaeuoe 
repealed by Acts 2016, ch. 858, § 7, effective 
July 1, 2016. 


47-18-310. [Repealed.] 


History. 

Acts 1989, ch. 460, § 3; 2015, ch. 339, § 16; 
repealed by Acts 2016, ch. 858, § 8, effective 
July 1, 2016. 
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PAYMENTS WHICH ARE NOT MADE BY 
ELECTRONIC FUND TRANSFER OR 
CASH, AN ADMINISTRATIVE CHARGE, 
NOT TO EXCEED FIVE DOLLARS ($5.00) 
FOR EACH BILLING PERIOD.”; inserted 
“THEN, UNLESS SUCH RENEWAL TERM 
IS CANCELLABLE ON THIRTY (30) DAYS’ 
NOTICE OR LESS,” in (a)(5)(B)(iv); re- 
wrote (a)(5)(B)(v), which read: “ A CON- 
TRACT OR AGREEMENT MAY HAVE A 
CONTINUING PROVISION OR STIPULA- 
TION THAT PROVIDES FOR A MONTH 
TO MONTH CONTINUATION OF THE INI- 
TIAL TERM OF THE AGREEMENT PRO- 
VIDED THE BUYER HAS THE RIGHT TO 
CANCEL THE CONTINUING PORTION 
OF THE AGREEMENT AFTER FULFILL- 
ING THE ORIGINAL TERM OF THE 
AGREEMENT BY TENDERING THIRTY 
(30) DAYS WRITTEN NOTICE OF SUCH 
INTENT TO THE OPERATOR BY REGIS- 
TERED MAIL. IF SUCH CONTRACTUAL 
OBLIGATION HAS A CONTINUING PRO- 
VISION OR STIPULATION, NOTIFICA- 
TION MUST BE SENT BY THE HEALTH 
CLUB OPERATOR TO CONFIRM THAT 
THE ORIGINAL OBLIGATION WAS FUL- 
FILLED AND TO REAFFIRM THE 
MONTH TO MONTH OR CONTINUING 
PROVISION OR STIPULATION. SUCH 
NOTIFICATION SHALL ALSO INCLUDE 
NOTICE OF THE BUYER’S RIGHT TO 
CANCEL THE CONTINUING MONTH-TO- 
MONTH OBLIGATION UPON THIRTY (30) 
DAYS’ WRITTEN NOTICE SENT BY THE 
BUYER TO THE OPERATOR BY REGIS- 
TERED MAIL.”; and substituted “TWENTY- 
FIVE DOLLARS ($25)” for “$25” near the end 
of the last sentence of (a)(5)(B)(v1). 


Effective Dates. 

Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 

Acts 2016, ch. 858, § 19. July 1, 2016. 

Acts 2020, ch. 753, § 2. June 22, 2020. 


Compiler’s Notes. 
Former § 47-18-309 concerned the applica- 
tion and issuance of certificates of registration. 


Compiler’s Notes. 
Former § 47-18-310 concerned the duration 
and renewal of certificates of registration. 
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 47-18-311. [Repealed.] 


History. 
Acts 1989, ch. 460, § 4; repealed by Acts 
2016, ch. 858, § 9, effective July 1, 2016. 


Compiler’s Notes. 
Former § 47-18-311 concerned non-transfer- 


47-18-312. Penalty for violations. 


47-18-314 


ability and change of ownership of certificates 
of registration. 


In addition to any other penalty prescribed by this part, violation of any 
provision of this part, upon conviction, constitutes a Class A misdemeanor. 


History. 
Acts 1989, ch. 460, § 7; 1989, ch. 591, 8§ 1, 6; 
2016, ch. 858, § 10. 


Amendments. 

The 2016 amendment rewrote the section, 
which read: “In addition to any other penalty 
provided by this part, the following, upon con- 
viction, constitutes a Class A misdemeanor: 

“(1) The violation of any provision of this 
part; 

“(2) Obtaining or attempting to obtain a cer- 


tificate of registration or a certificate of exemp- 
tion through material misrepresentation or 
fraud; 

“(3) Obtaining an ownership interest in a 
health club or its assets when such health club 
is in violation of any provision of this part; or 

“(4) The willful failure to display conspicu- 
ously a proper certificate of registration or 
certificate of exemption.” 


Effective Dates. 
Acts 2016, ch. 858, § 19. July 1, 2016. 


47-18-313. Responsibility for compliance. 


Any individual, firm, corporation, association, or other legal entity that 
obtains an ownership interest in a health club or its assets shall be responsible 
for determining that the health club is in compliance with this part. 


History. 
Acts 1989, ch. 460, § 8; 2015, ch. 339, § 17; 
2016, ch. 858, § 11. 


Amendments. 

The 2015 amendment substituted “commis- 
sioner” for “division” in (b) and (c). 

The 2016 amendment rewrote the section, 
which read: “(a) Any individual, firm, corpora- 
tion, association, or other legal entity which 
obtains an ownership interest in a health club 
or its assets shall be responsible for determin- 
ing that such health club is in compliance with 
this part. 


“(b) A health club shall provide written notice 
to the commissioner by registered or certified 
mail within ten (10) days after any change in 
ownership or the sale of a health club or any of 
its locations. 

“(c) A health club shall provide written notice 
to the commissioner within ten (10) days after 
the health club or any of its locations ceases to 
conduct business.” 


Effective Dates. 

Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 

Acts 2016, ch. 858, § 19. July 1, 2016. 


47-18-314. Compliance exemption — Requirements. 


(a) It is an offense to accept a down payment for a health club agreement in 
excess of thirty percent (30%) of the total cost of the agreement unless, as of 
January 1 of the year in which the health club agreement was entered into: 

(1) The health club has a net worth in excess of two hundred fifty 
thousand dollars ($250,000) per location where health club services or 


facilities are provided; and 


(2) The health club has operated under substantially the same ownership 


and control for at least five (5) years. 


(b) For the purpose of calculating net worth as provided in subsection (a), 
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the following are excluded: 
(1) Assets that represent prepayment for future services; and 
(2) Accounts receivable due from health club members for future services. 
(c) Any health club claiming the exemption pursuant to subsection (a) shall 
maintain written documentation establishing proof that the requirements of 
subsection (a) have been met as of January 1 of each year the exemption is 
claimed. Such proof shall be retained for a minimum of five (5) years from the 
end of the year in which the exemption is claimed. This documentation shall be 
made available for examination upon request of any law enforcement agency or 
the attorney general. A refusal to provide such documentation shall constitute 


a violation of this part. 


History. 
Acts 1989, ch. 460, § 12; 2015, ch. 339, § 18; 
2016, ch. 858, § 12; 2019, ch. 459, § 16. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2015 amendment substituted “commis- 
sioner” for “division” through the section; sub- 
stituted “the certificate” for “such certificate” in 
(b); deleted “all of’ preceding “this part” at the 
end of (d); substituted “fee in an amount as set 
by the commissioner; provided, however, that if 
no amount has been set by rule, then the fee 
shall be” for “fee of” in (g)(1); substituted “this 
state” for “Tennessee” at the end of (g)(2); 
substituted “prepayment” for “pre-payment” in 
(i)(1); and, in (Gj), substituted “this part that 
prohibit” for “this part which prohibit” near the 
beginning and substituted “shall be valid only” 
for “shall only be valid” near the end. 

The 2016 amendment rewrote the section, 
which read: “ (a) It is unlawful to accept a down 
payment for a health club agreement in excess 
of thirty percent (30%) of the total cost of the 
agreement without a valid certificate of exemp- 
tion. 

“(b) Each holder of a certificate of exemption 
shall display the certificate in a conspicuous 
place at each location where health club ser- 
vices or facilities are provided. 

“(c) Certificates of exemption shall be valid 
for one (1) year from the date of issuance. 

“(d) Application for renewal of a certificate of 
exemption shall be submitted before the expi- 
ration date on forms furnished by the commis- 
sioner, and shall contain a sworn certification 
by the holder that the requirements for exemp- 
tion continue to be met, and that the holder is 
in full compliance with this part. 

“(e) In the event a holder of a certificate of 
exemption ceases to meet the requirements for 


exemption, then the certificate of exemption 
shall be invalid. 

“(f) Within ten (10) days after any change in 
the information contained in the original appli- 
cation or the application for renewal, each 
holder of a certificate of exemption shall notify 
the commissioner of the change by registered or 
certified mail. 

“(g) An application for exemption shall be 
submitted on forms furnished by the commis- 
sioner and shall be accompanied by: 

“(1) A nonrefundable application fee in an 
amount as set by the commissioner; provided, 
however, that if no amount has been set by rule, 
then the fee shall be fifty dollars ($50.00); and 

“(2) A current personal or corporate financial 
statement prepared by a public accountant who 
holds a valid permit to practice in this state. 

“(h) A certificate of exemption shall be 
granted; provided, that the application pro- 
vides proof satisfactory to the commissioner 
that the following criteria are met: 

“(1) The applicant has a net worth in excess 
of two hundred fifty thousand dollars 
($250,000) per location where health club ser- 
vices or facilities are provided; and 

“(2) The applicant has operated under sub- 
stantially the same ownership and control for 
at least five (5) years. 

“() For the purpose of calculating net worth 
as provided in subsection (h), the following are 
excluded: 

“(1) Assets which represent prepayment for 
future services; and 

“(2) Accounts receivable due from health club 
members for future services. 

“G) Any health club which had applied for and 
obtained an exemption from the bond require- 
ment under prior law shall be exempt from the 
provisions of this part that prohibit acceptance 
of a down payment for a health club agreement 
in an amount in excess of thirty percent (30%) 
of the total cost of the agreement. The exemp- 
tion established by this subsection (j) shall be 
valid only as long as the health club operates 
under the same or substantially the same own- 
ership and control that existed when the ex- 
emption was granted under prior law.” 
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The 2019 amendment substituted “the attor- 
ney general” for “the division of consumer af- 
fairs within the department of commerce and 
insurance” in the next to last sentence of (c). 


Effective Dates. 
Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 


47-18-315. [Repealed.] 


History. 

Acts 2001, ch. 126, § 2; 2015, ch. 339, § 19; 
repealed by Acts 2016, ch. 858, § 138, effective 
July 1, 2016. 


47-18-316. [Repealed.] 


History. 
Acts 2001, ch. 126, § 3; repealed by Acts 
2016, ch. 858, § 14, effective July 1, 2016. 


47-18-318 


2015, for the purpose of rulemaking. 
Acts 2016, ch. 858, § 19. July 1, 2016. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Compiler’s Notes. 
Former § 47-18-315 concerned suspension, 
revocation and nonrenewal of registration. 


Compiler’s Notes. 
Former § 47-18-316 concerned the promul- 
gation of rules. 


47-18-317. Violations — Penalties and remedies. 


(a) A violation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter. 

(b) For the purpose of application of the Tennessee Consumer Protection Act 
of 1977, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting the conduct of any trade or commerce and 
subject to the penalties and remedies as provided by that act. 

(c) As part of any action brought pursuant to this section, the attorney 
general shall certify that the division of consumer affairs complied with 
§ 47-18-5002(2) unless the attorney general determines that the purposes of 
this part will be substantially impaired by delaying legal proceedings. 


History. 

Acts 1984, ch. 630, § 4; T.C.A., § 47-18-304; 
Acts 1989, ch. 460, § 15; T.C.A., § 47-18-320; 
Acts 2019, ch. 459, § 17. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 


fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment added (c). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-318. Surety bond — Applicability — Filing of audited financial 
statement. 


(a) In order to provide a degree of protection to members of health clubs, each 
health club shall post a bond in an amount of twenty-five thousand dollars 
($25,000) for each location doing business in this state. The bond shall be made 
with a bond issued by a corporate surety authorized to do business in this 
state. 

(b) The bond shall be maintained for two (2) years following the date on 
which the health club location ceases to conduct business in this state. 
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(c) In an action brought by the attorney general and reporter pursuant to 
part 1 of this chapter, the attorney general and reporter shall have the right to 
request that the total amount of the bond posted by the health club be awarded 
to the state for consumer restitution. Any person who has entered into a health 
club agreement that is not fulfilled by the operator may make a claim against 
the bond. 

(d) This section shall not apply to any health club or health club operator 
that has, for at least seven (7) consecutive years, operated under substantially 
the same ownership and control. Any health club claiming the exemption 
pursuant to this subsection (d) shall maintain documentation as of January 1 
of each year in which the exemption is claimed demonstrating the required 
period of ownership. Such proof shall be retained for a period of at least five (5) 
years from the end of the year in which the exemption is claimed. This 
documentation shall be made available for examination upon request of any 
law enforcement agency or the attorney general. A refusal to provide such 
documentation shall constitute a violation of this part. 

(e)(1) In lieu of the surety bond required in this section, a health club may 

maintain on file a current audited financial statement prepared by a 

certified public accountant licensed in this state that demonstrates that 

either the health club or the health club operator has a financial net worth 
of at least ten million dollars ($10,000,000) available to satisfy any claims. 

(2) Any health club claiming the exemption pursuant to this subsection (e) 
shall maintain documentation as of January 1 of each year in which the 
exemption is claimed demonstrating at least ten million dollars 

($10,000,000) available to satisfy any claims. Such proof shall be retained for 

a period of at least five (5) years from the end of the year in which the 

exemption is claimed. This documentation shall be made available for 

examination upon request of any law enforcement agency or the attorney 
general. A refusal to provide such documentation shall constitute a violation 
of this part. 


History. 

Acts 2008, ch. 1107, § 1; 2009, ch. 229, § 1; 
T.C.A., § 47-18-321; Acts 2015, ch. 339, § 20; 
2016, ch. 858, § 15; 2019, ch. 459, § 18. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2015 amendment rewrote (a), which 
read: “In order to provide a degree of protection 
to members of health clubs, each health club 
shall post a bond of twenty-five thousand dol- 
lars ($25,000) with the department of com- 
merce and insurance for each location conduct- 
ing business in this state. The bond may be 
made through deposit of cash, a certificate of 


deposit, securities or with a bond issued by a 
corporate surety acceptable to the commis- 
sioner.”; added the second sentence in (c); sub- 
stituted “department of commerce and insur- 
ance” for “department of commerce and 
insurance” at the end of (d); in (e)(1), substi- 
tuted “the health club operator” for “its opera- 
tor” and “department” for “division” at the end; 
in (e)(2), substituted “the health club or the 
health club operator shall notify the depart- 
ment of commerce and insurance of the change 
in the health club’s” for “either the health club 
or its operator must notify the division of the 
change in its” at the end; and deleted (f), which 
read: “Any health club subject to this section 
and registered with the division on June 5, 
2008, shall post a surety bond or file an audited 
financial statement on or before July 1, 2010.” 

The 2016 amendment rewrote (a), which 
read: “(1) In order to provide a degree of protec- 
tion to members of health clubs, each health 
club shall post a bond in an amount as deter- 
mined by the commissioner for each location 
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conducting business in this state. The bond 
shall be made with a bond issued by a corporate 
- surety acceptable to the commissioner. 

“(2) If the commissioner has not promulgated 
a rule setting the required level of bonding, 
then the bond shall be in the amount of twenty- 
five thousand dollars ($25,000) for each location 
doing business in this state.”; in (c), inserted 
“into” in the second sentence; in (d), deleted 
“and maintained a satisfactory registration 
with the department of commerce and insur- 
ance” following “control” at the end of the first 
sentence and added the last two sentences; in 
(e)(1), substituted “maintain on file” for “file 
with department of commerce and insurance”, 
deleted “to the department” following “demon- 
strates,” and deleted “imposed by the depart- 
ment” following “claims”; and rewrote (e)(2), 
which read: “(2) Any health club that files an 
audited financial statement in lieu of posting 
the surety bond required by this section shall 


47-18-319. [Repealed.] 


History. 

Acts 2008, ch. 1107, § 2; T.C.A., § 47-18-322; 
repealed by Acts 2016, ch. 858, § 16, effective 
July 1, 2016. 


47-18-402 


annually file an updated audited financial 
statement that complies with subdivision (e)(1). 
Within thirty (80) calendar days of receiving 
information that would render the health club 
ineligible for exemption from the surety bond 
requirement under this subsection (e), the 
health club or the health club operator shall 
notify the department of commerce and insur- 
ance of the change in the health club’s financial 
status and post the required surety bond with 
the department.” 

The 2019 amendment substituted “the attor- 
ney general” for “the division of consumer af- 
fairs of the department of commerce and insur- 
ance” in (d) and (e)(2). 


Effective Dates. 

Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 

Acts 2016, ch. 858, § 19. July 1, 2016. 

Acts 2019, ch. 459, § 56. September 30, 2019. 


Compiler’s Notes. 
Former § 47-18-319 concerned cease and de- 
sist orders. 


PART 4 
TRUE ORIGIN OF GOODS ACT 


47-18-401. Short title. 


This part shall be known and may be cited as the “True Origin of Goods Act.” 


History. 
Acts 2014, ch. 595, § 1. 


Code Commission Notes. Acts 2014, ch. 595, 
§ 1 purported to enact title 47, chapter 18, part 
56. However, this part has been designated as 


47-18-402. Part definitions. 


title 47, chapter 18, part 4 by authority of the 
code commission. 


Effective Dates. 
Acts 2014, ch. 595, § 2. July 1, 2014. 


As used in this part, unless the context otherwise requires: 
(1) “Attorney general” means the attorney general and reporter, or the 
attorney general and reporter’s designee; 


(2) “Audiovisual work” means the electronic or physical embodiment of 
motion pictures, television programs, video or computer games, or other 
audiovisual presentations that consist of related images that are intrinsi- 
cally intended to be shown by the use of machines or devices such as 
projectors, viewers, electronic equipment, a computer program, software, or 
system, together with accompanying sounds, if any; 

(3) “Commercial recording or audiovisual work” means a recording or 
audiovisual work whose owner, assignee, authorized agent, or licensee has 
made or intends to make available for sale, rental, performance, or exhibi- 
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tion to the public under license but does not include an excerpt consisting of 
less than substantially all of a recording or audiovisual work. A recording or 
audiovisual work may be commercial, regardless of whether a person who 
electronically disseminates it seeks commercial advantage or private finan- 
cial gain from that dissemination; 

(4) “Consumer” means any natural person who seeks or acquires by 
purchase, rent, lease, assignment, award by chance, or other disposition, any 
goods, services, property, tangible or intangible, real, personal or mixed, and 
any other article, commodity, or thing of value wherever situated or any 
person who purchases or to whom is offered for sale a franchise or 
distributorship agreement or any similar type of business opportunity; 

(5) [Deleted by 2019 amendment.] 

(6) “Electronic dissemination” means initiating a transmission of, making 
available, or otherwise offering, a commercial recording or audiovisual work 
for distribution, display, or performance on the Internet or other digital 
network, regardless of whether someone else had previously electronically 
disseminated the same commercial recording or audiovisual work; 

(7) “Goods” means any tangible chattels leased, bought, or otherwise 
obtained for use by an individual primarily for personal, family, or household 
purposes or a franchise, distributorship agreement, or similar business 
opportunity; 

(8) “Internet” means the global information system that is logically linked 
together by a globally unique address space based on the Internet Protocol 
(IP), or its subsequent extension, and is able to support communications 
using the Transmission Control Protocol/Internet Protocol (TCP/IP) suite, or 
its subsequent extensions, or other [P-compatible protocols, and that pro- 
vides, uses, or makes accessible, either publicly or privately, high level 
services layered on communications and related infrastructure; 

(9) “Location readily accessible” means a place that is conspicuous, not 
hidden and capable of being reached quickly and easily by the general public. 
A web page or screen entitled “about”, “about us”, “contact”, “contact us”, 
“home”, or “information”, or other place on a web site or online service 
commonly used to display identifying information to consumers, shall be 
deemed a “location readily accessible” for purposes of this part; 

(10) “Online service” means any service available over the Internet, or 
that connects to the Internet or a wide-area network; 

(11) “Person” means a natural person, consumer, individual, governmen- 
tal agency, partnership, corporation, trust, estate, incorporated or unincor- 
porated association, and any other legal or commercial entity however 
organized; 

(12) “Physical address” means the mailing address, including a zip code, 
that details the actual location of a person or entity, but does not include a 
post office box or email address; 

(13) “Recording” means the electronic or physical embodiment of any 
recorded images, sounds, or images and sounds, but does not include 
audiovisual works or sounds accompanying audiovisual works; 

(14) “Services” means any work, labor, or services including services 
furnished in connection with the sale or repair of goods or real property or 
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improvements thereto; 


47-18-404 


(15) “Tennessee Consumer Protection Act” means the Tennessee Con- 
sumer Protection Act of 1977, compiled in part 1 of this chapter, and related 
statutes. Related statutes specifically include any statute that indicates 
within the law, regulation, or rule that a violation of that law, regulation, or 
rule is a violation of the Tennessee Consumer Protection Act of 1977; 

(16) “Web page” means a location that has a single uniform resource 
locator or other single location with respect to the Internet; and 

(17) “Web site” means a set of related web pages served from a single web 


domain. 


History. 
Acts 2014, ch. 595, § 1; 2019, ch. 459, § 19; 
rr op Md Pais i domi li 


Code Commission Notes. Acts 2014, ch. 595, 
§ 1 purported to enact title 47, chapter 18, part 
56. However, this part has been designated as 
title 47, chapter 18, part 4 by authority of the 
code commission. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


47-18-403. Applicability of part. 


Acts 2021, ch. 87, § 4 provided that the act, 
which amended this section, applies to viola- 
tions occurring on or after July 1, 2021. 


Amendments. 

The 2019 amendment deleted the definition 
of “division”, which read: “‘Division’ means the 
division of consumer affairs of the department 
of commerce and insurance;”; and added the 
definition of “attorney general”. 

The 2021 amendment substituted “distribu- 
tion, display, or performance” for “distribution” 
in the definition of “Electronic dissemination”. 


Effective Dates. 
Acts 2014, ch. 595, § 2. July 1, 2014. 
Acts 2019, ch. 459, § 56. September 30, 2019. 
Acts 2021, ch. 87, § 4. July 1, 2021. 


This part applies to any person who owns or operates a web site or online 
-service dealing in the electronic dissemination of commercial recordings or 
audiovisual works, directly or indirectly, to one (1) or more consumers or other 


persons in this state. 


History. 
Acts 2014, ch. 595, § 1. 


Code Commission Notes. Acts 2014, ch. 595, 
§ 1 purported to enact title 47, chapter 18, part 
56. However, this part has been designated as 


title 47, chapter 18, part 4 by authority of the 
code commission. 


Effective Dates. 
Acts 2014, ch. 595, § 2. July 1, 2014. 


47-18-404. Persons subject to part to disclose name, address and 
telephone number on website — Issuance of subpoena to 


suspected violators. 


(a) It shall be unlawful for any person who is subject to this part under 
§ 47-18-403 to fail to clearly and conspicuously disclose their true and correct 
name, physical address, and telephone number on their website or online 
service in a location readily accessible to users of, or visitors to, the website or 
online service. 

(b)(1) If the attorney general cannot, after reasonable investigation, ascer- 

tain the information that is required by subsection (a), the attorney general, 

or a district attorney general of a county in which or from which a violation 
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of subsection (a) is suspected to have been made, at the request of the 
attorney general, and upon reasonable cause, may issue in writing and cause 
to be served one (1) or more subpoenas requiring the production of the 
suspected violator’s legal name under which such person conducts business, 
and the person’s physical address and telephone number. 

(2) A party shall not disclose any information pursuant to a subpoena 
other than the suspected violator’s legal name under which such person 
conducts business, and the person’s physical address and telephone number. 

(3) At any time before the return date specified on the subpoena, the 
person summoned may, in the chancery court of the county in which the 
person resides or does business, petition for an order modifying or quashing 
the subpoena, or a prohibition of disclosure by a court. 

(4) If no case or proceeding arises from the production of records or other 
documentation pursuant to this section within a reasonable time after those 
records or documentation are produced, the attorney general or district 
attorney general shall either destroy the records and documentation or 


return them to the person who produced them. 

(5) Asubpoena issued under this section may be served by any person who 
is authorized to serve process under the Tennessee Rules of Civil Procedure 
and such subpoena shall be served in accordance with such rules. 


History. 
Acts 2014, ch. 595, § 1; 2019, ch. 459, § 20. 


Code Commission Notes. Acts 2014, ch. 595, 
§ 1 purported to enact title 47, chapter 18, part 
56. However, this part has been designated as 
title 47, chapter 18, part 4 by authority of the 
code commission. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment substituted “the attor- 
ney general” for “the division” twice in (b)(1); 
substituted “the attorney general, or a district 
attorney general” for “the attorney general and 
reporter, or a district attorney general” in 
(b)(1); and substituted “the attorney general or 
district attorney general” for “the attorney gen- 
eral and reporter or district attorney general” 
in (b)(4). 


Effective Dates. 
Acts 2014, ch. 595, § 2. July 1, 2014. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-405. Action by attorney general and reporter or district attor- 
ney general to enforce part. 


In addition to any other remedies, the attorney general and reporter, or a 
district attorney general of a county in which or from which a violation of this 
part is made, may bring an action to enjoin any practice in violation of this 
part, enforce compliance with this part, and recover the civil penalty and 
attorney’s fees required by § 47-18-406. 


History. 
Acts 2014, ch. 595, § 1. 


Code Commission Notes. Acts 2014, ch. 595, 
§ 1 purported to enact title 47, chapter 18, part 
56. However, this part has been designated as 


title 47, chapter 18, part 4 by authority of the 
code commission. 


Effective Dates. 
Acts 2014, ch. 595, § 2. July 1, 2014. 
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47-18-406. Civil penalties. 


(a) If a person is found to be in violation of this part in a civil action, the court 
shall assess a civil penalty against the offending party in an amount up to two 
thousand five hundred dollars ($2,500). 

(b) If a person found to be in violation of this part in a civil action fails to 
comply with any permanent injunction, judgment, or court order compelling 
compliance with this part, the court shall assess a civil penalty against the 
offending party in an amount of no less than five thousand dollars ($5,000) and 
no more than ten thousand dollars ($10,000) for each day of noncompliance. 

(c) Any civil penalty collected pursuant to this section shall be paid into the 
general fund of the state. The prevailing party in the cause shall be entitled to 
necessary expenses and reasonable attorney’s fees. 


History. 
Acts 2014, ch. 595, § 1. 


Code Commission Notes. Acts 2014, ch. 595, 
§ 1 purported to enact title 47, chapter 18, part 


title 47, chapter 18, part 4 by authority of the 
code commission. 


Effective Dates. 
Acts 2014, ch. 595, § 2. July 1, 2014. 


56. However, this part has been designated as 


47-18-407. Applicability of Tennessee Consumer Protection Act of 1977 
— Action by attorney general. 


(a) A violation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977. 

(b) For the purpose of application of the Tennessee Consumer Protection Act 
of 1977, a violation of this part constitutes an unfair or deceptive act or practice 
affecting trade or commerce and is subject to the penalties and remedies as 
provided in the Tennessee Consumer Protection Act of 1977, in addition to the 
penalties and remedies set forth in this part. However, no criminal penalty is 
incurred for violation of this part. 

(c) If the attorney general has reason to believe that any person has violated 
this part, then the attorney general may institute a proceeding under this 


chapter. 


History. 
Acts 2014, ch. 595, § 1; 2019, ch. 459, § 21; 
2O2b ch ST sera: 


Code Commission Notes. Acts 2014, ch. 595, 
§ 1 purported to enact title 47, chapter 18, part 
56. However, this part has been designated as 
title 47, chapter 18, part 4 by authority of the 
code commission. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 

Acts 2021, ch. 87, § 4 provided that the act, 


which amended this section, applies to viola- 
tions occurring on or after July 1, 2021. 


Amendments. 

The 2019 amendment rewrote (c) which read: 
“If the division has reason to believe that any 
person has violated this part, the attorney 
general and reporter, at the request of the 
division, may institute a proceeding under this 
chapter.” 

The 2021 amendment in (b), substituted “a 
violation of this part constitutes” for “any vio- 
lation of this part shall be construed to consti- 
tute” and added the last sentence. 


Effective Dates. 
Acts 2014, ch. 595, § 2. July 1, 2014. 
Acts 2019, ch. 459, § 56. September 30, 2019. 
Acts 2021, ch. 87, § 4. July 1, 2021. 
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47-18-408. Private cause of action for unlawful electronic dissemina- 
tion of commercial recording or audiovisual work by 
website or online service. 


(a) An owner, assignee, authorized agent, or exclusive licensee of a commer- 
cial recording or audiovisual work electronically disseminated by a website or 
online service in violation of this part may bring a private cause of action to 
obtain a declaratory judgment that an act or practice violates this part and 
obtain an injunction against a person who knowingly has violated, is violating, 
or is otherwise likely to violate this part. As a condition precedent to filing a 
civil action under this section, the aggrieved party must provide written notice 
to an individual alleged to be in violation of this part. The written notice must 
explain that the individual may be in violation of this part and that failure to 
cure the violation within fourteen (14) days of receipt of the written notice may 
result in a civil action filed in a court of competent jurisdiction. 

(b) Upon motion of the party instituting the action, the court may make 
appropriate orders to compel compliance with this part. 

(c) The prevailing party in a cause of action under this section is entitled to 
recover necessary expenses and reasonable attorneys’ fees. 


History. which enacted this section, applies to violations 
Acts 2021, ch. 87, § 3. occurring on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 
Acts 2021, ch. 87, § 4 provided that the act, Acts 2021, ch. 87, § 4. July 1, 2021. 
PART 5 


BUYERS’ CLUBS 


47-18-501. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Attorney general” means the attorney general and reporter, or the 
attorney general and reporter’s designee; 

(2) “Business day” means any day other than a Saturday, Sunday, or legal 
holiday; 

(3) “Buyer” or “member” means any status by which any natural person is 
entitled to any of the benefits of a discount buying organization; 

(4) “Buying service,” “buying club,” or “club” means any person, corpora- 
tion, partnership, unincorporated association, or other business enterprise 
operating for profit within the state of Tennessee, the primary purpose of 
which is to provide benefits to members from the cooperative purchase of 
services or merchandise; 

(5) “Contract” means any oral or written agreement by which one becomes 
a member of a club; and 

(6) [Deleted by 2019 amendment.] 

(7) “Prepayment” means any payment greater than fifty dollars ($50.00) 
for service, merchandise, or membership made before the service is ren- 
dered. Money received by a club from a financial institution upon assign- 
ment of a contract shall be considered prepayment when and to the extent 
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the member is required to make prepayments to the financial institution 


pursuant to the contract. 


History. 
Acts 1986, ch. 863, § 1; 2019, ch. 459, § 22. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 


Amendments. 

The 2019 amendment deleted the definition 
of “division”, which read: “‘Division’ means the 
consumer affairs division of the department of 
commerce and insurance; and”; and added the 
definition of “attorney general”. 


with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-506. Exemptions. 


This part shall not apply to: 

(1) Any buyers club in which the total consideration paid by each buyer in 
any manner whatsoever under the contract for discount buying services does 
not exceed fifty dollars ($50.00) over the expected life of the contract; 

(2) Any buyers club in which persons receive discount buyer services 
incidentally as part of a package of services provided to or available to such 
individuals on account of their membership in such organization, which is 
not organized for the profit of any person or corporation or which does not 
have as one (1) of its primary purposes or businesses the provision of 
discount buying services; and 

(3) Any buyers club which files with the attorney general a declaration, 
executed under penalty of perjury by the owner or manager of such club, 
stating that the club does not require or, in the ordinary course of business, 





receive prepayment. 


History. 
Acts 1986, ch. 863, § 1; 2019, ch. 459, § 23. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
general” for “director of the division” in (3). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


PART 6 
RENTAL-PURCHASE AGREEMENTS 


47-18-603. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Advertisement” means a commercial message in any medium that 
aids, promotes, or assists directly or indirectly a rental-purchase agreement; 
(2) “Attorney general” means the attorney general and reporter, or the 
attorney general and reporter’s designee; 
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(3) “Cash price” means the price at which the lessor would have sold the 
property to the consumer for cash on the date of the rental-purchase 
agreement; 

(4) “Consumer” means a natural person who rents personal property 
under a rental-purchase agreement; 

(5) “Consummation” means the time a consumer becomes contractually 
obligated on a rental-purchase agreement; 

(6) [Deleted by 2019 amendment.] 

(7) “Lessor” means a person who, in the ordinary course of business, 
regularly leases, offers to lease, or arranges for the leasing of property under 
a rental-purchase agreement; and 

(8) “Rental-purchase agreement” means an agreement for the use of 
personal property by a natural person primarily for personal, family, or 
household purposes, for an initial period of four (4) months or less (whether 
or not there is any obligation beyond the initial period) that is automatically 
renewable with each payment and that permits the consumer to become the 
owner of the property. “Rental-purchase agreement” shall not be construed 


to be, nor be governed by, any of the following: 
(A) Alease or agreement which constitutes a “credit” sale as defined in 
12 CFR 226.2(a)(16) and § 1602(g) of the Truth In Lending Act, compiled 


in 15 U.S.C. § 1601 et seq.; 


(B) A lease which constitutes a “consumer lease” as defined in 12 CFR 


213.2(e); 


(C) Any lease for agricultural, business, or commercial purposes; 

(D) Any lease made to an organization; 

(E) A lease or agreement which constitutes a “retail installment con- 
tract” or “retail installment transaction” as defined in § 47-11-102; 

(F) A “security interest” as defined in § 47-1-201; or 

(G) A “home solicitation sale” as defined in § 47-18-702. 


History. 
Acts 1987, ch. 225, § 4; 2019, ch. 459, § 24. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment deleted the definition 
of “division”, which read: “‘Division’ means the 
division of consumer affairs in the department 
of commerce and insurance;”; and added the 
definition of “attorney general”. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-609. Renegotiations — Extensions. 


(a) A renegotiation occurs when an existing rental-purchase agreement is 
satisfied and replaced by a new lease agreement undertaken by the same 
consumer. A renegotiation is a new agreement requiring new disclosures. 
However, events such as the following shall not be treated as renegotiations: 

(1) The addition or return of property in a multiple item agreement or the 
substitution of lease property, if in either case the average payment allocable 

to a payment period is not changed by more than twenty-five percent (25%); 
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(2) A deferral or extension of one (1) or more periodic payments, or 


portions of a periodic payment; 


(3) A reduction in charges in the agreement; 
(4) An agreement involving a court proceeding; and 
(5) Any other event described in regulations prescribed by the attorney 


general. 


(b) No disclosures are required for any extension of a rental-purchase 


agreement. 


History. 
Acts 1987, ch. 225, § 10; 2019, ch. 459, § 25. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
general” for “division” in (a)(5). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-613. Liability — Good faith defenses. 


(a) A lessor is not liable under § 47-18-612 for a violation of this part if the 
lessor shows by a preponderance of the evidence that the violation was not 
intentional and resulted from a bona fide error, even though the lessor 
maintained procedures reasonably adapted to avoid such an error. Examples of 
a bona fide error include, but are not limited to, clerical, calculation, computer 
malfunction and programming, and printing errors. An error of legal judgment 
with respect to requirements of this title is not a bona fide error. 

(b) A lessor is not liable under this part for any act done or omitted in good 
faith in conformity with any rule, regulation, or interpretation promulgated by 
the attorney general or by an official duly authorized by the attorney general. 
This rule applies even if, after the act or omission has occurred, the rule, 
regulation, or interpretation is amended, rescinded, or determined by judicial 
or other authority to be invalid for any reason. 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


History. 
Acts 1987, ch. 225, § 14; 2019, ch. 459, § 26. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


Amendments. 

The 2019 amendment substituted “attorney 
general” for “attorney general and reporter or 
by the division” twice in the first sentence of (b). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


PART 10 
CREDIT SERVICES BUSINESSES 


47-18-1002. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Attorney general” means the office of the attorney general and 
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reporter; 
(2) “Commissioner” means the commissioner of commerce and insurance; 
(3) “Consumer” means any individual who is solicited to purchase or who 
purchases the services of a credit services business; 
(4)(A) “Consumer report” means any written, oral, or other communication 
of any information by a consumer reporting agency bearing on a consum- 
er’s credit worthiness, credit standing, credit capacity, character, general 
reputation, personal characteristics, or mode of living, which is furnished 
or is used or expected to be used or collected in whole or in part for the 
purpose of serving as a factor in establishing the consumer’s eligibility for: 
(i) Credit or insurance to be used primarily for personal, family, or 
household purposes; 
(ii) Employment purposes; or 
(iii) Other purposes which shall be limited to the following 
circumstances: | 
(a) In response to the order of a court having jurisdiction to issue 
the order; 
(b) In accordance with the written instructions of the consumer to 
whom the report relates; or 
(c) To a person which the agency has reason to believe: 

(1) Intends to use the information in connection with a credit 
transaction involving the consumer on whom the information is to 
be furnished and involving the extension of credit to or review or 
collection of an account of, the consumer; 

(2) Intends to use the information for employment purposes; 

(3) Intends to use the information in connection with the under- 
writing of insurance involving the consumer; 

(4) Intends to use the information in connection with a determi- 
nation of the consumer’s eligibility for a license or other benefit 
granted by a governmental instrumentality required by law to 
consider an applicant’s financial responsibility or status; or 

(5) Otherwise has a legitimate business need for the information 
in connection with a business transaction involving the consumer; 

(B) “Consumer report” does not include: 
(i) Any report containing information solely as to transactions or 
experiences between the consumer and the person making the report; 
(ii) Any authorization or approval of a specific extension of credit 
directly or indirectly by the issuer of a credit card or similar device; or 
(iii) Any report in which a person who has been requested by a third 
party to make a specific extension of credit directly or indirectly to a 
consumer conveys the person’s decision with respect to the request, if 
the third party advises the consumer of the name and address of the 
person to whom the request was made, and the person makes the 
disclosures to the consumer as to the exact nature of the request and the 
effect of the report on its decision to extend credit; 
(5)(A) “Consumer reporting agency” means any person who, for monetary 
fees, dues, or on a cooperative nonprofit basis, regularly engages in whole 
or in part in the practice of assembling or evaluating consumer credit 
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information or other information on consumers for the purpose of furnish- 
ing consumer reports to third parties, and who uses any means or facility 
of commerce for the purpose of preparing or furnishing consumer reports; 

(B) “Consumer reporting agency” does not include a private detective or 

investigator licensed under title 62, chapter 26; 

(6)(A) “Credit services business” means any person who, with respect to 

the extension of credit by others, sells, provides, or performs, or represents 

that such person can or will sell, provide, or perform any of the following 
services in return for the payment of money or other valuable 
consideration: 

(i) Improving a consumer’s credit record, history, or rating; 

(i) Obtaining an extension of credit for a consumer; or 

(iii) Providing advice or assistance to a consumer with regard to 
either (i) or (ii) of this subdivision (6)(A); 

(B) “Credit services business” does not include: 

Gi) The making, arranging, or negotiating directly for a loan or 
extension of credit under the laws of this state or the United States; 

(ii) Any bank, trust company, savings bank, or savings institution 
whose deposits or accounts are eligible for insurance by the federal 
deposit insurance corporation or any credit union organized and char- 
tered under the laws of this state or the United States; 

Gui) Any nonprofit organization exempt from taxation under Section 
501(c)(3) of the Internal Revenue Code (26 U.S.C. § 501(c)(3)); 

(iv) Any person licensed as a real estate broker by this state where 
the person is acting within the course and scope of that license; 

(v) Any person licensed to practice law in this state where the person 
renders services within the course and scope of that person’s practice as 
a lawyer; 

(vi) Any broker-dealer registered with the securities and exchange 
commission or the commodity futures trading commission where the 
broker-dealer is acting within the course and scope of that regulation; or 

(vii) Any consumer reporting agency as defined in the Federal Fair 
Credit Reporting Act (15 U.S.C. §§ 1681-1681t); 

(7) “Extension of credit” means the right to defer payment of debt or to 
incur debt and defer its payment, offered or granted primarily for personal, 
family, or household purposes; 

(8) “File,” when used in connection with information on any consumer, 
means all of the information on that consumer recorded and retained by a 
consumer reporting agency regardless of how the information is stored; 

(9) “Investigative consumer report” means a consumer report or portion of 
it in which information on a consumer’s character, general reputation, 
personal characteristics, or mode of living is obtained through personal 
interviews with neighbors, friends, or associates of the consumer reported on 
or with others with whom the consumer is acquainted, or who may have 
knowledge concerning any items of information. However, the information 
does not include specific factual information on a consumer’s credit record 
obtained directly from a creditor of the consumer or from a consumer 
reporting agency, when the information was obtained directly from a creditor 
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of the consumer or from the consumer; and 

(10) “Person” includes an individual, corporation, government or govern- 
mental subdivision or agency, business trust, estate, trust, partnership, 
association, two (2) or more persons having a joint or common interest, and 
any other legal or commercial entity. 


History. Effective Dates. 

Acts 1988, ch. 897, § 2; 1998, ch. 854, § 1; Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, ch. 339, § 22. 2015, for the purpose of rulemaking. 
Amendments. 

The 2015 amendment added the definition of 
“Commissioner”. 


47-18-1003. Prohibited practices. [Effective until October 1, 2021. See 
the version effective on October 1, 2021.] 


A credit services business, and its salespersons, agents and representatives, 
and independent contractors who sell or attempt to sell the services of a credit 
services business, shall not do any of the following: 

(1) Charge or receive any money or other valuable consideration prior to 
full and complete performance of the services that the credit services 
business has agreed to perform for or on behalf of the consumer, including all 
representations made orally or in writing. “Full and complete performance” 
means fulfillment of all items listed in the contract and other solicitations or 
communications to consumers; 

(2) Charge or receive any money or other valuable consideration solely for 
referral of the consumer to a retail seller or to any other credit grantor who 
will or may extend credit to the consumer, if the credit that is or will be 
extended to the consumer is upon substantially the same terms as those 
available to the general public; 

(3) Make, or counsel or advise any consumer to make, any statement that 
is untrue or misleading and which is known, or which by the exercise of 
reasonable care should be known, to be untrue or misleading, to a consumer 
reporting agency or to any person who has extended credit to a consumer or 
to whom a consumer is applying for an extension of credit, with respect to a 
consumer’s creditworthiness, credit standing, or credit capacity; 

(4) Make or use any untrue or misleading representations in the offer or 
sale of the services of a credit services business or engage, directly or 
indirectly, in any act, practice, or course of business which operates or would 
operate as a fraud or deception upon any person in connection with the offer 
or sale of the services of a credit services business; or 

(5) Create, or assist or advise the consumer to create a new credit record 
by using a different name, address, social security number, or employee 
identification number; 

(6) Provide, in any manner, the services of a credit services business 
within this state, without registering a bond consistent with § 47-18-1011; 

(7) Remove, assist or advise the consumer to remove or otherwise alter 
adverse information from the consumer’s credit record which is accurate or 
not obsolete; 
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(8) Create, assist or advise the consumer to request that positive infor- 
mation be inserted or included on the consumer’s credit record which is false, 
inaccurate or obsolete; 

(9) Use a program or plan which uses or employs installment payments 
featuring payments charged directly to a credit card prior to full and 
complete performance of the services that the credit services business has 
agreed to perform for or on behalf of the consumer; or 

(10) Engaging in any violation of the federal Consumer Credit Protection 
Act. 





History. 
Acts 1988, ch. 897, § 3; 1998, ch. 854, §§ 2, 3. 


47-18-1003. Prohibited practices. [Effective on October 1, 2021. See the 
version effective until October 1, 2021.] 


A credit services business, and its salespersons, agents and representatives, 
and independent contractors who sell or attempt to sell the services of a credit 
services business, shall not do any of the following: 

(1) Charge or receive any money or other valuable consideration prior to 
full and complete performance of the services that the credit services business 
has agreed to perform for or on behalf of the consumer, including all 
representations made orally or in writing; however, a credit services business 
may enter an installment plan with the consumer, so long as that installment 
plan does not exceed six (6) months and is approved by the commissioner or 
the commissioner’s designee. “Full and complete performance” means fulfill- 
ment of all items listed in the contract and other solicitations or communi- 
cations to consumers; 

(2) Charge or receive any money or other valuable consideration solely for 
referral of the consumer to a retail seller or to any other credit grantor who 
will or may extend credit to the consumer, if the credit that is or will be 
extended to the consumer is upon substantially the same terms as those 
available to the general public; 

(3) Make, or counsel or advise any consumer to make, any statement that 
is untrue or misleading and which is known, or which by the exercise of 
reasonable care should be known, to be untrue or misleading, to a consumer 
reporting agency or to any person who has extended credit to a consumer or 
to whom a consumer is applying for an extension of credit, with respect to a 
consumer’s creditworthiness, credit standing, or credit capacity; 

(4) Make or use any untrue or misleading representations in the offer or 
sale of the services of a credit services business or engage, directly or 
indirectly, in any act, practice, or course of business which operates or would 
operate as a fraud or deception upon any person in connection with the offer 
or sale of the services of a credit services business; or 

(5) Create, or assist or advise the consumer to create a new credit record by 
using a different name, address, social security number, or employee identi- 
fication number; 

(6) Provide, in any manner, the services of a credit services business within 
this state, without registering a bond consistent with § 47-18-1011; 
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(7) Remove, assist or advise the consumer to remove or otherwise alter 
adverse information from the consumer’s credit record which is accurate or 
not obsolete; 

(8) Create, assist or advise the consumer to request that positive informa- 
tion be inserted or included on the consumer’s credit record which is false, 
inaccurate or obsolete; 

(9) Use a program or plan which uses or employs installment payments 
featuring payments charged directly to a credit card prior to full and 
complete performance of the services that the credit services business has 
agreed to perform for or on behalf of the consumer, except as permitted under 


subdivision (1); or 


(10) Engaging in any violation of the federal Consumer Credit Protection 


Act. 


History. 
Acts 1988, ch. 897, § 3; 1998, ch. 854, §§ 2, 3; 
2021, ch. 549, §§ 4, 5. 


Amendments. 

The 2021 amendment added “; however, a 
credit services business may enter an install- 
ment plan with the consumer, so long as that 


and is approved by the commissioner or the 
commissioner’s designee” at the end of the first 
sentence of (1); and added “, except as permit- 
ted under subdivision (1)” at the end of (9). 


Effective Dates. 
Acts 2021, ch. 549, § 40. October 1, 2021; 
May 26, 2021, for the purpose of rulemaking. 


installment plan does not exceed six (6) months 


47-18-1011. Bond. 


(a)(1) In order to provide a degree of protection to customers of credit services 
businesses, each credit services business shall post a bond in an amount as 
determined by the commissioner with the department of commerce and 
insurance for each location conducting business in this state. The bond shall 
be made with a bond issued by a corporate surety acceptable to the 
commissioner. 

(2) If the commissioner has not promulgated a rule setting the required 
level of bonding, then the bond shall be in the amount of one hundred 
thousand dollars ($100,000). 

(b) The bond shall be maintained for two (2) years following the date on 
which the credit services business ceases to conduct business in this state. 

(c) In an action brought by the attorney general and reporter pursuant to 
§ 47-18-1010, the attorney general and reporter shall have the right to request 
that the total amount of the bond posted by the credit services business be 
awarded to the state for consumer restitution or civil penalties. Further, any 
person who has been awarded damages for a private action under this part 
may make a claim against the bond. 

(d) Notwithstanding subsection (a), any credit services business that was 
registered with the division of consumer affairs in the department of commerce 
and insurance on or before May 1, 1998, shall only be required to post a bond 
in the amount of ten thousand dollars ($10,000) with the department. The 
bond may be made through a deposit of cash, a certificate of deposit, securities, 
or with a bond issued by a corporate surety acceptable to the commissioner. 

(e) Receipt of bonds for credit services businesses posted under this part 
shall be transferred to the division of regulatory boards in the department of 
commerce and insurance on and after July 1, 2015. 
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(f) The commissioner may prescribe fees for the filing of a bond with the 
department of commerce and insurance pursuant to this part. The fees shall be 
in an amount that provides for the cost of administering the receipt of bonds for 
credit services businesses. Fees may be adjusted as necessary to provide that 
the administration of bonds for credit services businesses is fiscally self- 
sufficient and that revenues from fees do not exceed necessary and required 








expenditures. 


History. 
Acts 1988, ch. 897, § 11; 1998, ch. 854, § 9; 
BUUO, Ch. 614, < 1 2010, Ch. goo, 9. 20, 


Amendments. 

The 2015 amendment rewrote (a), which 
read: “In order to provide a degree of protection 
to customers of credit services businesses, each 
credit services business shall post a bond of one 
hundred thousand dollars ($100,000) with the 
department of commerce and insurance. Such 
bond may be made through deposit of cash, a 
certificate of deposit, securities, or with a bond 
issued by a corporate surety acceptable to the 


commissioner.”; substituted “bond shall” for 
“pond must” at the beginning of (b); added the 
second sentence of (c); in (d), in the first sen- 
tence, added “or before” preceding “May 1, 
1998” , deleted “in this state” following “May 1, 
1998”, in the second sentence, substituted “The 
bond” for “Such bond” at the beginning and 
added “a” preceding “deposit of cash”; and 
added (e) and (f). 


Effective Dates. 
Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 


47-18-1012. Combination of moneys received and expenses incurred 
pursuant to Tennessee Credit Services Businesses Act and 
Uniform Debt-Management Services Act into single fund. 


The department shall combine all moneys received and expenses incurred 
pursuant to the Tennessee Credit Services Businesses Act and the Uniform 
Debt-Management Services Act, compiled in part 55 of this chapter, into a 
single fund for the purpose of administering the acts. 


History. 
Acts 2021, ch. 144, § 1. 


Effective Dates. 
Acts 2021, ch. 144, § 3. July 1, 2021. 


PART 11 
PYRAMID PROMOTIONAL SCHEMES 


47-18-1101. Part definitions. 
For purposes of this part: 


(1) “Appropriate inventory repurchase program” means a program by 
which a plan or operation repurchases, upon request and upon commercially 
reasonable terms, when the salesperson’s business relationship with the 
company ends, current and marketable inventory in the possession of the 
salesperson and purchased by the salesperson for resale, and such plan or 
operation clearly describes the program in its recruiting literature, sales 
manual, or contract with independent salespersons, including but not 
limited to, disclosure of any inventory that is not eligible for repurchase 
under the program. For purposes of this subdivision (1): 

(A) “Commercially reasonable terms” means the repurchase of current 
and marketable inventory within twelve (12) months from date of pur- 
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chase at not less than ninety percent (90%) of the original net cost, less 

appropriate set-offs and legal claims, if any; 

(B) “Current and marketable” excludes inventory that: 

(i) Is no longer within its commercially reasonable use or shelf-life 
period; 

(ii) Was clearly described to salespersons prior to purchase as sea- 
sonal, discontinued, or special promotion products not subject to the 
plan or operation’s inventory repurchase program; or 

(iii) Has been used or opened; and 
(C) “Inventory” includes both goods and services, including, but not 

limited to, company-produced promotional materials, sales aids, and sales 

kits that the plan or operation requires independent salespersons to 
purchase; 

(2) “Compensation”: 

(A) Means a payment of any money, thing of value, or financial benefit 
conferred in return for inducing another person to become a participant in 

a pyramid promotional scheme; and 

(B) Does not include payments that are based on sales of goods or 
services by a person to others, including anyone who is purchasing the 
goods or services for actual use or consumption, so long as the plan or 
operation does not promote inventory loading and implements an appro- 
priate inventory repurchase program; 

(3) “Consideration”: 

(A) Means the payment of cash or the purchase of goods, services, or 
intangible property; and 

(B) Does not include: 

(i) The purchase of goods or services furnished at cost to be used in 
making sales and not for resale; or 

(ii) Time and effort spent in pursuit of sales or recruiting activities; 

(4) “Inventory loading” means that the plan or operation requires or 
encourages its independent salespersons to purchase inventory or services in 
an amount that unreasonably exceeds what the salesperson can expect to 
resell for ultimate consumption or consume in a reasonable time period; 

(5) “Participant” means a person who gives consideration for the oppor- 
tunity to receive compensation in return for inducing others to join a 
pyramid promotional scheme; 

(6) “Person” means an individual, a corporation, a partnership, or any 
association or unincorporated organization; 

(7) “Promotes” means to contrive, prepare, establish, plan, operate, ad- 
vertise, or to otherwise induce or attempt to induce another person to be a 
participant in a pyramid promotional scheme; and 

(8)(A) “Pyramid promotional scheme”: 

(i) Means any plan or operation by which a participant gives consid- 
eration for the opportunity to receive compensation that is derived 
primarily from the introduction of other persons into the plan or 
operation rather than from the sale and consumption of goods, services, 
or intangible property by a participant or other persons introduced into 
the plan or operation; and 
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(ii) Includes a plan or operation under which: 

(a) The number of persons who may participate is limited either 
expressly or by the application of conditions affecting the eligibility of 
a person to receive compensation under the plan or operation; or 

(b) A participant, on giving any consideration, obtains any goods, 
services, or intangible property in addition to the right to receive 
compensation; 

(B) Nothing in this part may be construed to prohibit a plan or 
operation, or to define a plan or operation as a pyramid promotional 
scheme, based on the fact that participants in the plan or operation give 
consideration in return for the right to receive compensation based upon 
purchases of goods, services, or intangible property by participants for 
personal use, consumption, or resale so long as the plan or operation does 
not promote or induce inventory loading and the plan or operation 
implements an appropriate inventory repurchase program. 


History. title 47, chapter 18, part 11 by authority of the 
Acts 2014, ch. 802, § 1. code commission. 


Code Commission Notes. Acts 2014, ch. 802, Effective Dates. 


§ 1 purported to enact title 47, chapter 18, part Acts 2014, ch. 802, § 2. July 1, 2014. 
56. However, this part has been designated as 


47-18-1102. Knowingly establishing, promoting, or operating pyramid 
promotional scheme — Offense. 


(1) It is an offense for any person to knowingly establish, promote, or operate 
any pyramid promotional scheme in this state. 

(2) A limitation as to the number of persons who may participate or the 
presence of additional conditions affecting eligibility for the opportunity to 
receive compensation under the plan does not change the identity of the plan 
as a pyramid promotional scheme nor is it a defense under this section. 


History. title 47, chapter 18, part 11 by authority of the 
Acts 2014, ch. 802, § 1. code commission. 


Code Commission Notes. Acts 2014, ch. 802, Effective Dates. 


§ 1 purported to enact title 47, chapter 18, part Acts 2014, ch. 802, § 2. July 1, 2014. 
56. However, this part has been designated as 


47-18-1103. Authority to proceed against pyramid promotional 
schemes for any other violations of state law not limited. 


Nothing in this part shall limit the authority of any state official from 
proceeding against pyramid promotional schemes for other violations of state 
law. 


History. title 47, chapter 18, part 11 by authority of the 
Acts 2014, ch. 802, § 1. code commission. 


Code Commission Notes. Acts 2014, ch. 802, Effective Dates. 


§ 1 purported to enact title 47, chapter 18, part Acts 2014, ch. 802, § 2. July 1, 2014. 
56. However, this part has been designated as 
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47-18-1104. Enforcement of part — Civil penalties. 


(a) The attorney general and reporter may, upon finding that any person is 
engaged in or about to engage in any act or practice that constitutes a pyramid 
promotional scheme in violation of this part, bring an action in the appropriate 
court of jurisdiction to enjoin such act or practice and to obtain other 
appropriate relief. Such court may grant a temporary restraining order, or a 
preliminary or permanent injunction, or other appropriate relief. 

(b) Upon a determination by a court that a violation of § 47-18-1102 has 
occurred, a court may impose by order and collect a civil penalty of not more 
than ten thousand dollars ($10,000) per violation per person. 

(c) The attorney general and reporter may bring actions in circuit court to 
recover penalties pursuant to this section. In determining the amount of the 
civil penalty, a court shall consider the magnitude of the offense, prior offenses 
and compliance history, the good faith of the person charged in attempting to 
achieve compliance, and other matters as justice may require. 

(d) All penalties collected pursuant to this part shall be deposited in the 
general fund. 


History. title 47, chapter 18, part 11 by authority of the 
Acts 2014, ch. 802, § 1. code commission. 


Code Commission Notes. Acts 2014, ch. 802, Effective Dates. 


§ 1 purported to enact title 47, chapter 18, part Acts 2014, ch. 802, § 2. July 1, 2014. 
56. However, this part has been designated as 


47-18-1105. Violation of part is misdemeanor. 


A violation of this part is a Class A misdemeanor. 


History. Effective Dates. 
Acts 2014, ch. 802, § 1. Acts 2014, ch. 802, § 2. July 1, 2014. 


Code Commission Notes. Acts 2014, ch. 802, Cross-References. 


§ 1 purported to enact title 47, chapter 18, part Penalty for Class A misdemeanor, § 40-35- 
56. However, this part has been designated as 11]. 

title 47, chapter 18, part 11 by authority of the 

code commission. 


47-18-1106. Participants in scheme not subject to prosecution under 
part. 


A person who only participates in a pyramid promotional scheme may not be 
prosecuted under this part for any violation of this part. However, a person 
who knowingly establishes, promotes, or operates a pyramid promotional 
scheme shall be subject to prosecution pursuant to this part. 


History. title 47, chapter 18, part 11 by authority of the 
Acts 2014, ch. 802, § 1. code commission. 


Code Commission Notes. Acts 2014, ch. 802, Effective Dates. 


§ 1 purported to enact title 47, chapter 18, part Acts 2014, ch. 802, § 2. July 1, 2014. 
56. However, this part has been designated as 
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PART 13 


KEROSENE AND MOTOR FUELS QUALITY 
INSPECTION 


47-18-1304. Labeling and posting — Standards — Waiver of standards 
or alternative standards. 


(a) Kerosene and motor fuels conveyed for consumption in Tennessee shall be 
labeled and posted in accordance with applicable federal and state law. 

(b) Kerosene and motor fuels conveyed for consumption in Tennessee shall 
meet the standards established for such products in the annual book of ASTM 
standards, and supplements thereto; provided, that by duly promulgated rule: 

(1) The department may adopt alternative volatility standards for gaso- 
line-alcohol blends; provided, that the alternative standards are consistent 
with the protection and promotion of public health, safety and welfare; and 

(2) The department shall adopt as a substitute standard any provision of 
federal law which imposes requirements in conflict with an ASTM standard. 

(c) The commissioner is authorized to waive ASTM standards or to establish 
alternative standards for a specified period of time when such action is deemed 
necessary to protect or promote public health, safety and general welfare, and 
the interests of citizens of Tennessee; provided, that if such waiver or 
alternative standards remain in effect for more than one (1) year, the 
commissioner shall promulgate emergency or permanent rules, as the com- 
missioner deems appropriate, pursuant to the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5. 

(d)(1) Notwithstanding subsection (c) or subdivision (b)(1), for gasoline 

blended with ethanol, the most recent version of ASTM D4814, Standard 

Specification for Automotive Spark Ignition Engine Fuel, applies with the 

following exceptions: 

(A) The maximum vapor pressure shall not exceed the ASTM D4814 
limit by more than one pound per square inch (1.0 p.s.i.) for blends 
containing nine percent (9%) to ten percent (10%) (by volume) ethanol 
from June 1 through September 15, in accordance with 40 CFR Part 
80.27(d); 

(B) The maximum vapor pressure shall not exceed the ASTM D4814 
limit by more than one pound per square inch (1.0 p.s.i.) for blends 
containing one percent (1%) or more (by volume) ethanol for volatility 
Classes A, B, C, and D from September 16 through May 31; and 

(C) The maximum vapor pressure shall not exceed the ASTM D4814 
limit by more than a half pound per square inch (0.5 p.s.i.) for blends 
containing one percent (1%) or more (by volume) ethanol for volatility 
Class E from September 16 through May 31. 

(2) The vapor pressure exceptions in subdivisions (d)(1)(B) and (C) shall 
remain in effect until ASTM incorporates changes to the vapor pressure 

maximums for ethanol blends after April 7, 2017. 
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History. Effective Dates. 
Acts 1989, ch. 397, § 4; 1997, ch. 40, § 1; Acts 2017, ch. 106, § 2. April 7, 2017. 
2005, ch: 2,°§ 1; 2017,.ch. 106, $ 1. 


Amendments. 
The 2017 amendment added (d). 


PART 15 
CONSUMER TELEMARKETING PROTECTION 


47-18-1501. Short title — Part definitions. 


(a) This part shall be known as the “Consumer Telemarketing Protection Act 
of 1990.” 
(b) As used in this part, unless the context otherwise requires: 

(1) “ADAD equipment” means any device or system of devices which is 
used, whether alone or in conjunction with other equipment, for the purpose 
of automatically selecting or dialing telephone numbers and disseminating 
recorded messages to the numbers so selected or dialed; 

(2) “Commission” means the Tennessee public utility commission, created 
by § 65-1-101; and 

(3) “Telephone access line” means any seven-digit telephone number for 
each call to which a fee is charged. 


History. “Commission” for “Authority” and substituted 
Acts 1990, ch. 874, § 1; 1995, ch. 305, § 108; “Tennessee public utility commission” for “Ten- 

2017, ch. 94, § 36. nessee regulatory authority”. 

Amendments. Effective Dates. 


The 2017 amendment in (b)(2) substituted Acts 2017, ch. 94, § 88. April 4, 2017. 


47-18-1502. Unlawful use of ADAD equipment — Consent to calls. 


(a) It is unlawful for any person to use, to employ or direct another person to 
use, or to contract for the use of ADAD equipment for the purpose of 
advertising or offering for sale, lease, rental or as a gift any goods, services or 
property, either real or personal, primarily for personal, family or household 
use or for the purpose of conducting polls or soliciting information where: 

(1) Consent is not received prior to the initiation of the calls as specified 
in subsection (b); 

(2) Such use is other than between the hours of eight o’clock a.m. (8:00 
a.m.) and nine o'clock p.m. (9:00 p.m.); 

(3) The ADAD equipment will operate unattended, or is not so designed 
and equipped with an automatic clock and calendar device that it will not 
operate unattended, even in the event of power failures; 

(4) Such use involves either the random or sequential dialing of telephone 
numbers; 

(5) The telephone number required to be stated in subdivision (a)(7) is 
not, during normal business hours, promptly and personally answered by 
someone who: 

(A) Is an agent of the person or organization in whose behalf the 
automatic calls are made; and 
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(B) Is willing and able to provide information concerning the automatic 
calls; 

(6) The automatic dialing and recorded message player does not auto- 
matically and immediately terminate its connection with any telephone call 
within ten (10) seconds after the person called: 

(A) Fails to give consent for the playing of a recorded message; or 

(B) Replaces the receiver on the person’s telephone; 

(7) The recorded message fails to state clearly the name and telephone 
number of the person or organization initiating the call within the first 
twenty-five (25) seconds of the call and at the conclusion of the call; or 

(8) Such use involves calls to: 

(A) Telephone numbers which, at the request of the customer, have been 
omitted from the telephone directory published by the telephone company 
or cooperative serving the customer; or 

(B) Hospitals, nursing homes, fire protection agencies, or law enforce- 
ment agencies. 

(b)(1) A person may give consent to a call made with ADAD equipment when 
a live operator introduces the call and states an intent to play a recorded 
message. Any such consent shall apply only to a particular call and shall not 
constitute prior consent to receive further calls through the use of such 
ADAD equipment. 

(2)(A) Any person wishing to receive telephone calls through the use of 

ADAD equipment shall give written consent to the person using, employ- 

ing, directing another person to use, or contracting for the use of such 

ADAD equipment. 

(B) Any form used for such written consent by any person using, 
employing, directing another person to use, or contracting for the use of 
such ADAD equipment shall clearly and conspicuously state its purpose 
and effect, and clearly and conspicuously give notice of how such consent 
may be withdrawn. 

(C) Arecord of such written consent shall be maintained by the person 
to whom consent is given, and shall be made available to the commission 
or its authorized representative, without further action, during normal 
business hours and following reasonable notice. 

(D) Such consent shall, unless withdrawn, be valid for a period of two 
(2) years from the date on which it is executed; and such record of written 
consent shall be maintained by the person to whom consent is given for at 
least the same period of time. 

(EZ) Any consent to receive telephone calls through the use of ADAD 
equipment shall be void and withdrawn on the fifteenth day following the 
receipt of a letter withdrawing such consent. It is unlawful for any person 
to whom written consent is given to fail to maintain the record of such 
written consent for the time required by this subdivision (b)(2)(E), or to 
prevent or hinder the commission or its authorized representative from 
inspecting any such record of written consent. 


History. Amendments. 
Acts 1990, ch. 874, § 2; 1995, ch. 305, § 104; The 2017 amendment substituted “commis- 
2017, ch. 94, § 77. sion” for “authority” in (b)(2)(C) and (b)(2)(E). 
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Effective Dates. 
Acts 2017, ch. 94, § 83. April 4, 2017. 


47-18-1503. Registration requirements — Issuance and revocation of 
permits. 


(a) Prior to the utilization of ADAD equipment to call telephone numbers 
located in this state, any company or individual utilizing this equipment shall 
register the following with the commission to receive a permit as provided in 
this part: 

(1) Name, address and telephone number of the company or individual 
utilizing the equipment; 

(2) Name and address of a designated agent for service of process located 
in Tennessee for the ADAD operator; 

(3) Asurety bond executed by the ADAD operator from a surety company 
authorized to do business in this state for the sum of ten thousand dollars 
($10,000) to be maintained continuously in full force and effect. The 
commission may waive the bond requirement for any operator demonstrat- 
ing financial responsibility by the submission of a letter of credit from an 
accredited financial institution or by other means as the commission by rule 
may prescribe. 

(b) The commission shall promulgate rules and regulations to govern the 
issuance of and the revocation or suspension of permits for ADAD operators 
utilizing equipment to call telephone numbers located in Tennessee. 

(c) Failure to obtain a permit from the commission prior to utilization of 
ADAD equipment to call numbers located in Tennessee, and failure to abide by 
commission rules governing ADAD operations is a violation of this part. 


History. once in (b) and twice in (c), substituted “com- 
Acts 1990, ch. 874, § 3; 1995, ch. 305, § 104; mission” for “authority”. 


2017, ch. 94, § 37. 
Effective Dates. 


Amendments. Acts 2017, ch. 94, § 83. April 4, 2017. 
The 2017 amendment in (a), twice in (a)(3), 


47-18-1504. Unlawful to connect ADAD equipment to telephone line 
without permit — Renewal of permit. 


(a) It is unlawful for any person to connect any ADAD equipment to any 
telephone line in this state for the purpose of making telephone calls to persons 
in this state through the use of ADAD equipment unless a permit has been 
issued for such ADAD equipment by the commission. 

(b) Any person desiring to use ADAD equipment in this state shall make 
application for a permit to the commission on forms prescribed by the 
commission, and shall pay a fee as prescribed by the commission for such 
permit. Permits shall be renewed biennially as prescribed by the commission 
and upon payment of a renewal fee. The fees charged shall cover the 
administrative cost for the issuance of such permits. 

(c) Permits shall be subject to suspension or revocation by the commission 
for any violation of this part. 
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| History. and in (c), substituted “commission” for “au- 
| Acts 1990, ch. 874, § 4; 1995, ch. 305, § 104; thority”. 


| 2017, ch. 94, § 38. 
Effective Dates. 


| Amendments. Acts 2017, ch. 94, § 83. April 4, 2017. 
The 2017 amendment in (a), four times in (b) 


47-18-1506. Telephone companies and cooperatives — Withdrawal of 
access to a telephone access line. 


No telephone company or cooperative shall provide access to a telephone 
| access line to any person who solicits calls to such number through the use of 
| ADAD equipment or through the use of the United States mail. A telephone 
| company or cooperative shall, upon the order of the commission, withdraw 
access to a telephone access line from any person if calls to such number are 
solicited by ADAD equipment or through the use of the United States mail. 


History. sion” for “authority” in the middle of the second 
| Acts 1990, ch. 874, § 6; 1995, ch. 305, § 104; sentence. 

182017, ch: 94, § 39. 

| Effective Dates. 


Amendments. Acts 2017, ch. 94, § 83. April 4, 2017. 
The 2017 amendment substituted “commis- 


47-18-1526. Telephone solicitations prohibited. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Attorney general” means the attorney general and reporter, or the 
attorney general and reporter’s designee; 

(2) “Consumer” means an actual or prospective purchaser, lessee, or 
recipient of consumer goods or services; 

(3) “Telephone solicitor” means any natural person, firm, organization, 
partnership, association or corporation, or a subsidiary or affiliate thereof, 
doing business in this state, who makes or causes to be made a telephonic 
sales call, including, but not limited to, calls made by use of automated 
dialing or recorded message devices; 

(4) “Telephonic sales call” means a call made by a telephone solicitor to a 
consumer, for the purpose of soliciting a sale of any consumer goods or 
services, or for the purpose of soliciting an extension of credit for consumer 
goods or services, or for the purpose of obtaining information that will or may 
be used by the solicitor or a third party for the direct solicitation of a sale of 
consumer goods or services or an extension of credit for such purposes or in 
connection with prizes, gifts or awards presentations; and 

(5) “Unsolicited telephonic sales call” means a telephonic sales call other 
than a call made: 

(A) In response to an express request of the person called; 

(B) Primarily in connection with an existing debt or contract, payment 
or performance of which has not been completed at the time of such call; 
or 

(C) To any person with whom the telephone solicitor has a prior or 
existing business relationship. 

(b) No telephone solicitor shall make or cause to be made any unsolicited 
telephonic sales call to any residential, mobile or telephonic paging device 
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telephone number unless such person or entity has instituted procedures for 
maintaining a list of persons who do not wish to receive telephone solicitations 
made by or on behalf of that person or entity, in compliance with 47 CFR 64 or 
16 CFR 310. 

(c)(1) No telephonic sales calls shall be made by a telephone solicitor to a 

consumer from a telephone if the telephone number of the caller is unlisted, 

or if the telephone solicitor is using telephone equipment which blocks the 
caller ID function on the telephone or telephone equipment of the number 
dialed so that the telephone number of the caller is not displayed on the 
telephone or telephone equipment which is technically capable of displaying 
the telephone number of the caller. 
(2)(A) In addition to any other penalty provided by this section, it is an 
offense for a person owning or directing the use of telephones or telephone 
equipment in violation of subdivision (c)(1) to use or intentionally employ 
or direct a telephone solicitor to use, or to contract for the use of, 
telephones or telephone equipment to make telephonic sales calls in 
violation of subdivision (c)(1). 

(B) A violation of this subdivision (c)(2) is a Class A misdemeanor, 
punishable only by a fine not to exceed two thousand five hundred dollars 
($2,500) for each violation. 

(d) The attorney general shall investigate any complaints received concern- 
ing violations of this section pursuant to § 47-18-106. The civil penalty shall 
not exceed one thousand dollars ($1,000) per violation. This civil penalty may 
be recovered in any action brought under this part by the attorney general, or 
the attorney general may terminate any investigation or action upon agree- 
ment by the person to pay a stipulated civil penalty. The attorney general or 
the court may waive any civil penalty if the person has previously made full 
restitution or reimbursement or has paid actual damages to the consumers 
who have been injured by the violation. It shall be an affirmative defense in 
any action brought under this subsection (d) that the defendant has estab- 
lished and implemented reasonable practices and procedures to effectively 
prevent telephone solicitations in violation of the regulations established in 
this section. 


History. 
Acts 1996, ch. 948, § 1; 1998, ch. 734, § 1; 
2019, ch. 459, §§ 27, 28. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment, in (a), added the defi- 
nition of “attorney general”, inserted a comma 
following “lessee” in the definition of “con- 
sumer”, and deleted the former definition of 
“division” which read: “‘Division’ means the 
division of consumer affairs of the department 
of commerce and insurance;”; and substituted 
“attorney general” for “division” throughout (d). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 
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PART 16 
FANTASY SPORTS ACT 


47-18-1601. Short title. 
This part shall be known and may be cited as the “Fantasy Sports Act”. 


History. Effective Dates. 
Acts 2016, ch. 978, § 1. Acts 2016, ch. 978, § 6. July 1, 2016; pro- 


Code Commission Notes. Acts 2016, ch. 978 vided that for the purposes of promulgating 
-§ 1 enacted a new part 56, but the part has rules and for purposes of §§ 39-17-501(1)(D), 
been redesignated as part 16, by authority of 47-18-1610, and 47-18-1611, the act took effect 


the code commission. April 27, 2016. 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


47-18-1602. Part definitions. 


For purposes of this part: 

(1) “Athlete” means an individual whom a player selects for the player’s 
imaginary teams for purposes of playing a fantasy sports contest; 

(2) “Auto draft” means athlete selection offered by a fantasy sports 
operator that does not involve any input or control by a player; 

(3) “Beginning player” means any player who has entered fewer than 
fifty-one (51) contests offered by a single fantasy sports operator; 

(4) “Consumer” has the same meaning as defined in § 47-18-1038; 

(5) “Entry fee” means any valuable consideration, including, but not 
limited to, cash or a cash equivalent, that a fantasy sports operator requires 
in order to participate in a fantasy sports contest; 

(6) “Fantasy sports contest”: 

(A) Means an online simulated game: 

(i) In which players are subject to an entry fee to assemble imaginary 
teams of athletes; 

(ii) In which players are offered an award or prize made known to the 
players in advance of the online simulated game; and 

(iii) The winning outcome of which reflects in part the relative 
knowledge and skill of the participants and is determined predomi- 
nantly by the accumulated statistical results of the performance or 
finishing position of athletes in underlying amateur or professional 
competitions; and 
(B) Does not include: 

(i) A contest in which the operator allows the players to auto draft 
athletes or to choose between pre-selected teams of athletes; 

(ii) Acontest that offers or awards a prize to the winner of, or athletes 
in, the underlying competition itself; or 

(iii) A contest where the winning outcome is based on the score, point 
spread, or any performance or performances of any single actual team or 
combination of teams or solely on any single performance of an athlete 
or participant in any single actual event; 
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(7) “Fantasy sports contest platform” means any online method by which 
access to a fantasy sports contest is provided; 

(8) “Fantasy sports operator” means a person that offers fantasy sports 
contests through an online digital platform; 

(9) “Fantasy sports operator contractor” means any person or entity who 
works pursuant to an independent contract with a fantasy sports operator 
and who has access to nonpublic portions of the fantasy sports operator’s 
office, the fantasy sports operator’s nonpublic computer network, or the 
fantasy sports operator’s proprietary information that may affect how the 
fantasy sports contest is played; 

(10) “Highly experienced player” means a person who has either: 

(A) Entered more than five hundred (500) contests offered by a single 
fantasy sports operator; or 

(B) Won more than five (5) fantasy sports prizes, and the total value of 
the prizes is two thousand five hundred dollars ($2,500) or more; 

(11) “Knowingly” means to have known or should have known; 

(12) “Minor” means any person under eighteen (18) years of age; 

(13) “Person” has the same meaning as defined in § 47-18-1038; 

(14) “Player” means a natural person or individual who participates in a 
fantasy sports contest offered by a fantasy sports operator; 

(15) “Private contest” means a fantasy sports contest established among 
players known to each other and the terms and any prize of which are not 
established by a fantasy sports operator; 

(16) “Prize” means a prize, award, incentive, promotion, or anything of 
value, including, but not limited to, money, contest credits, merchandise, or 
admission to another fantasy sports contest; 

(17) “Script” means a list of commands that a fantasy-sports-related 
computer program can execute and that is created by players, or by third 
parties for the use of players, to automate processes on a fantasy sports 
contest platform; and 

(18) “Tennessee consumer” means a consumer located in this state at the 
time the person enters a fantasy sports contest. 


History. person or individual” for “a person” in the 
Acts 2016, ch. 978, § 1; 2019, ch. 178, § 1. definition of “player”. 


Code Commission Notes. Acts 2016, ch. 978, Effective Dates. 


Sl enacted a new part 56, but the part has Acts 2016, ch. 978, § 6. July 1, 2016; pro- 
been redesignated as part 16, by authority of  iqeg that for the purposes of promulgating 


the code commission. rules and for purposes of §§ 39-17-501(1)(D), 

Compiler’s Notes. 47-18-1610, and 47-18-1611, the act took effect 
For Preamble to act relative to online simu- April 27, 2016. 

lated competitions, see Acts 2016, ch. 978. Acts 2019, ch. 173, § 2. April 23, 2019. 

Amendments. 


The 2019 amendment substituted “a natural 


47-18-1603. Licensure of fantasy sports operator — Application — 
Records of player accounts. 


(a) It shall be a violation of § 39-17-503 for any person to offer fantasy sports 
contests through an online digital platform that enables Tennessee consumers 
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| to participate in such contests without that person being licensed as a fantasy 


sports operator by the secretary of state. 
(b) Any person seeking to be a licensed fantasy sports operator shall submit 


an application, along with the required fee, to the secretary of state. The 


applicant shall provide sufficient documentation to the secretary of state to 


assure that such applicant meets the requirements for licensure, including, 
but not limited to: 

(1) The name of the applicant; 

(2) The location of the applicant’s principal place of business; 

(3) A complete disclosure of the true ownership of the applicant, as 
determined by the secretary of state; 

(4) The applicant’s criminal record, if any, or if the applicant is a business 
entity, the criminal records, if any, of any person owning a significant 
ownership interest in the applicant, as determined through rule by the 
secretary of state; 

(5) Any ownership interest held by a director, officer, policy-making 
manager, or principal stockholder in any entity previously or currently 
licensed by another entity that licenses fantasy sports operators or similar 
entities; 

(6) A description of any physical facility operated by the fantasy sports 
operator in this state, the facility’s employees, and the nature of the facility’s 
business; 

(7) Information sufficient to show, as determined by the secretary of state, 
that the applicant: 

(A) Limits individual player deposits to no more than two thousand five 
hundred dollars ($2,500) per month, unless the player provides reasonable 
certification or proof, including the types of certifications used to qualify 
accredited investors as defined in § 48-1-102, to the fantasy sports 
operator that the player’s deposit limit should be increased; 

(B) Protects player funds on deposit by, at a minimum: 

(i) Segregating player funds from operating funds; and 

(ii)(a) Maintaining a reserve for the benefit and protection of autho- 

rized players’ funds in fantasy sports accounts; 

(b) The amount and form of the reserve shall be set forth in rules 
promulgated by the secretary of state; and 

(C) Limits each player to one (1) active and continuously used account 
by: 

(i) Verifying each player’s true identity and location using commer- 
cially reasonable means; 

(ii) Closing each account previously held by a player when a new 
account is opened by that same player while carrying over any desig- 
nations applicable to that account; 

(iii) Using technologically reasonable measures to prevent the use of 
proxy servers; and 

(iv) Using technologically reasonable measures to detect and prevent 
the use of a player’s account by other players; 

(8) Information sufficient to show that the applicant is in good standing 
with the department of revenue; and 
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(9) Any other information the secretary of state deems necessary. 

(c) In order to maintain a fantasy sports operator license, the licensee shall 
maintain records of all player accounts, retain such records for five (5) years 
from the date the account was created, and submit annual reports of all 
fantasy sports accounts opened or maintained by Tennessee consumers to the 
secretary of state, including the following information: 

(1) All account transactions; 

(2) All winnings by Tennessee consumers; 

(3) The amount in accounts opened or maintained by Tennessee consum- 
ers; and 

(4) All fantasy sports operator revenue derived from Tennessee consumer 
accounts and transactions. 


History. Effective Dates. 
Acts 2016, ch. 978, § 1. Acts 2016, ch. 978, § 6. July 1, 2016; pro- 


Code Commission Notes. Acts 2016, ch. 978 Yioge vant, fOr MiG deep oe es Or DGna teat oe 
§ 1 enacted a new part 56, but the part has rules and for purposes of §§ 39-17-501(1)(D), 
been redesignated as part 16, by authority of 47-18-1610, and 47-18-1611, the act took effect 


the code commission. April 27, 2016. 
Compiler’s Notes. 


For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


47-18-1604. Duties of secretary of state. 


(a) The secretary of state shall carry out the duties assigned pursuant to this 
part, including the following: 

(1) Oversee the licensure of fantasy sports operators that seek to operate 
in this state; 

(2) Require that all licensed fantasy sports operators contract annually 
with a third party to perform an independent audit, consistent with the 
attestation standards established by the American Institute of Certified 
Public Accountants, to ensure compliance with this part. Upon completion of 
the audit, the audit report shall be submitted to the secretary of state for 
examination and inspection. These records shall be confidential and shall 
not be open to public inspection pursuant to title 10, chapter 7; 

(3) Provide information to the department of revenue to assist in its 
administration and collection of taxes applicable to fantasy sports operators; 

(4) Require fantasy sports operators to report annually all winnings 
earned by fantasy sports players on online platforms supported by the 
fantasy sports operator to the secretary of state; 

(5) Maintain a registry of fantasy sports operators licensed to operate in 
this state; 

(6) Conduct investigations regarding alleged violations of §§ 47-18-1603, 
47-18-1604, and 47-18-1608 and make evaluations as necessary to determine 
if licensees are complying with this part; 

(7) Issue subpoenas to compel the attendance of witnesses and the 
production of pertinent books, accounts, records, and documents; and 

(8) Deny, suspend, or revoke a license issued under this part to any 
applicant or licensee who fails to comply with this part or fails to follow the 
rules promulgated by the secretary of state. 
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(b)(1) In addition to the duties set out in subsection (a), the secretary of state 
shall establish the following fees: 

(A) A nonrefundable application fee; 
(B) A nonrefundable fee for licensure; 
(C) An annual licensure renewal fee; 
(D) Late fees; 

(E) A correction of information fee; and 
(F) A change of information fee. 

(2) In addition to the fees authorized in subdivision (b)(1), the secretary of 
state is authorized to charge an online transaction fee to cover costs 
associated with processing payments for applications for licensure or renew- 
als of licensure submitted online. 

(3) Except as provided in this subsection (b), no other fees shall be charged 
to administer this part. 





History. Effective Dates. 

Acts 2016, ch. 978, § 1. Acts 2016, ch. 978, § 6. July 1, 2016; pro- 
Code Commission Notes. Acts 2016, ch. 978 ero. are encores, Oh, promulgating 
§ 1 enacted a new part 56, but the part hee rules and for purposes of §§ 39-17-501(1)(D), 
been redesignated as part 16, by authority of 47-18-1610, and 47-18-1611, the act took effect 


the code commission. April 27, 2016. 





Compiler’s Notes. Cross-References. 
For Preamble to act relative to online simu- Confidentiality of public records, § 10-7-504. 
lated competitions, see Acts 2016, ch. 978. 


47-18-1605. Requirements for fantasy sports operators. 


(a) In addition to the requirements of licensure set out in § 47-18-1603, 
fantasy sports operators shall comply with the following requirements: 

(1) Fantasy sports operators shall not directly or indirectly operate or 
promote to Tennessee consumers any fantasy sports contest without a valid 
license obtained pursuant to this part; 

(2) Fantasy sports operators shall not operate or promote, in whole or in 
part, fantasy sports contests from this state to consumers outside of this 
state without a valid license obtained pursuant to this part; 

(3) Fantasy sports operators shall not offer auto draft to players or allow 
players to select from pre-selected teams of athletes in fantasy sports 
contests; 

(4) Fantasy sports operators shall not knowingly allow a minor to partici- 
pate in any fantasy sports contest, which includes: 

(A) Ifa fantasy sports operator becomes or is made aware that a minor 
has participated in one (1) of its fantasy sports contests, the fantasy sports 
operator shall promptly, within no more than three (3) business days, 
refund any deposit received from the minor, whether or not the minor has 
engaged in or attempted to engage in a fantasy sports contest; provided, 
however, that any refund may be offset by prizes already awarded; 

(B) Fantasy sports operators shall clearly and conspicuously publish 
and facilitate parental control procedures to allow parents or guardians to 
exclude minors from access to any fantasy sports contest. These proce- 
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dures shall include a toll free number to call for help in establishing such 
parental controls; and 

(C) Fantasy sports operators shall take all commercially reasonable 
steps to confirm that an individual opening an account is not a minor; 

(5) Fantasy sports operators shall not knowingly offer fantasy sports 
contests based on high school or college sporting events or sports whose 
participants are predominantly minors. For purposes of this subdivision 
(a)(5), “predominantly” means greater than fifty percent (50%); 

(6) Fantasy sports operators’ advertisements for fantasy sports contests 
shall not target minors. For purposes of this subdivision (a)(6): 

(A) Advertisements that target minors are: _ 
(i) Publications or media aimed exclusively or primarily at minors; 
(ii) Advertisements or promotional activities at schools or school or 
amateur sporting events; 
(iii) Advertisements that depict cartoon characters, minors, students, 
or school or college settings; or 
(iv) Advertisements that state or imply endorsement by minors; and 
(B) “School or amateur sporting events” include school or amateur 
sporting events held at venues not primarily used for amateur or school 
events; provided, however, if permanent or semi-permanently placed 
advertisements in such venues cannot reasonably be removed or covered, 

a fantasy sports operator shall not be in violation of this subdivision (a)(6); 

(7) Fantasy sports operators’ advertisements for fantasy sports contests 
shall clearly and conspicuously depict accurate representations concerning 
chances of winning and the number of persons winning; 

(8) Fantasy sports operators’ representations or implications about aver- 
age winnings from fantasy sports contests shall not be unfair or misleading. 
Such representations shall include, at a minimum, the average net winnings 
of all players participating in fantasy sports contests offered by the single 
fantasy sports operator and the percentage of winnings awarded by the 
single fantasy sports operator to highly experienced players participating in 
that operator’s fantasy sports contests; 

(9) Fantasy sports operators shall comply with the Federal Trade Com- 
mission, Guides Concerning Use of Endorsements and Testimonials in 
Advertising, compiled in 16 CFR § 255; 

(10)(A) Fantasy sports operators’ advertisements for fantasy sports con- 

tests shall, where feasible, clearly and conspicuously disclose information 

concerning assistance available to problem gamblers, including informa- 
tion directing problem gamblers to reputable resources containing further 
information. Such information shall be available free of charge during all 
times the fantasy sports operator is open for accepting entry fees and shall 
include a toll free number that persons may use to seek assistance; and 

(B) When information concerning resources for problem gamblers as 
required by subdivision (a)(10)(A) cannot be presented in the advertise- 
ment itself, the information shall be clearly and conspicuously disclosed on 
the web site to which the advertisement directs consumers, and be visible 
before the consumer is directed to establish an account, otherwise register 
with the fantasy sports operator, or log-in to an existing account; 
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(11) Fantasy sports operators shall implement and enforce procedures for 
fantasy sports contests that: 

(A) Are clearly and conspicuously disclosed and featured in all fantasy 
sports contest platforms; and 

(B) Enable players to exclude themselves from contests and establish 
self-imposed deposit limits, limits on entry fees per fantasy sports contest, 
or limits on total potential losses permissible in a given period; 

(12) Fantasy sports operators shall not knowingly advertise any contest 
or prize directly to a player by any means if that player is self-excluded from 
that prize or contest or otherwise barred from playing in that contest; 

(13) Fantasy sports operators shall protect player funds on deposit. At a 
minimum, each fantasy sports operator shall: 

(A) Implement, clearly and conspicuously disclose to consumers, and 
follow: 

(i) Procedures that prevent unauthorized withdrawals from player 
accounts by fantasy sports operators or others; and 

(ii) Procedures for reporting and responding to complaints by a player 
regarding the handling of the player’s accounts; 

(B) Implement, clearly and conspicuously disclose, and follow proce- 
dures that allow a player to permanently close the player’s account at any 
time and for any reason, except if such closure is for the purposes of 
circumventing this part; 

(C) Promptly distribute any prize awarded to a player; 

(D) Return all funds from a closed account to the account holder within 
five (5) business days; and 

(EK) Notify the account holder that the account has been closed when an 
account has been closed due to inactivity; 

(14) Fantasy sports operators shall prohibit all fantasy sports operator 
employees, fantasy sports operator contractors, and any spouse, children, or 
parents of any fantasy sports operator employee or contractor from partici- 
pating in any fantasy sports contest involving a prize over five dollars ($5.00) 
offered by any fantasy sports operator, except such individuals may play in 
a private contest on a fantasy sports contest platform in which the affiliation 
is clearly and conspicuously disclosed to each player, and the restrictions set 
out in this subdivision (a)(14) are made known to the affected persons. This 
subdivision (a)(14) does not prohibit fantasy sports operator employees from 
utilizing test accounts solely in order to measure and assess the functionality 
of their products; provided, that these accounts must be closely monitored for 
any unauthorized use; 

(15) Fantasy sports operators shall prohibit the disclosure of proprietary 
and nonpublic information by all fantasy sports operator employees and 
fantasy sports operator contractors that may affect the result of a fantasy 
sports contest to any person permitted to engage in fantasy sports contests; 

(16) Fantasy sports operators shall not knowingly allow the following 
persons to participate in fantasy sports contests based on the sports in which 
the person participates or is otherwise associated: 

(A) Professional and amateur athletes whose individual statistics or 
performance may be used to determine any part of the outcome of any 
fantasy sports contest; and 
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(B) Any sports agent, team employee, referee, or league official associ- 
ated with any athletic competition that is the subject of fantasy sports 
contests; 

(17)(A) Fantasy sports operators shall not knowingly allow a player to 

enter a game or contest after that player has been provided with 

proprietary or nonpublic information that may affect the result of a 

fantasy sports contest by an athlete, sports agent, team employee, referee, 

or league official; 

(B) A fantasy sports operator shall regularly monitor its fantasy sports 
contests for evidence of activity that indicates that a player has access to 
proprietary or nonpublic information; and 

(C) On learning of a violation of this subdivision (a)(17), the fantasy 
sports operator shall permanently bar the player from participating in any 
fantasy sports contest operated by the fantasy sports operator and close 
the player’s account; 

(18) Fantasy sports operators shall offer introductory procedures for 
fantasy sports contests for beginning players, which shall be clearly and 
conspicuously displayed on the main pages of the web site explaining contest 
play, how to identify highly experienced players, and recommending begin- 
ning- player-only contests and low-cost private contests; 

(19) Fantasy sports operators shall clearly and conspicuously identify 
highly experienced players in fantasy sports contests by a symbol attached 
to a player’s username, or by other easily visible means, on all fantasy sports 
operator contest mediums and platforms; 

(20) Fantasy sports operators shall offer some fantasy sports contests 
open only to beginning players and that exclude highly experienced players. 
Operators of contests described in this subdivision (a)(20) shall: 

(A) Implement and follow procedures to prevent highly experienced 
players from participating in such fantasy sports contests directly or 
through a proxy; and 

(B) Suspend accounts of highly experienced players who participate in 
contests for beginning players only; 

(21) Fantasy sports operators shall prohibit the use of scripts in fantasy 
sports contests that give players an unfair advantage over other players; 

(22) Fantasy sports operators shall monitor all fantasy sports contests to 
detect the use of unauthorized scripts and ban players found to have used 
such scripts from further fantasy sports contests; 

(23) Fantasy sports operators shall make all authorized scripts readily 
available to all fantasy sports players; provided, that a fantasy sports 
operator shall clearly and conspicuously publish its rules on what types of 
scripts may be authorized in the fantasy sports contest; 

(24) Fantasy sports operators shall clearly and conspicuously disclose 
their rules regarding when a fantasy sports contest locks, thus allowing no 
further entries, changes to lineups, or substitution of players; 

(25) Fantasy sports operators shall restrict the number of entries per 
fantasy sports contest per player, including, but not limited to, the following 
restrictions, which shall be clearly and conspicuously disclosed and enforced: 
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(A) Fantasy sports operators shall not allow players to submit more 
than one (1) entry in any fantasy sports contest involving twelve (12) 
entries or fewer; 

(B) Fantasy sports operators shall not allow players to submit more 
than two (2) entries in any fantasy sports contest involving more than 
thirteen (13) entries but fewer than thirty-six (36) entries; 

(C) Fantasy sports operators shall not allow players to submit more 
than three (3) entries in any fantasy sports contest involving thirty-six 
(36) or more entries but fewer than one hundred and one (101) entries; 

(D) Except as otherwise provided in subdivision (a)(25)(E), fantasy 
sports operators shall not allow fantasy sports players to submit more 
than three percent (3%) of all entries in any fantasy sports contest 
involving more than one hundred (100) entries; and 

(EK) Fantasy sports operators shall be permitted to allow unlimited 
entries in no more than three percent (3%) of all fantasy sports contests, 
and the entry fee for such contests shall be a minimum of one hundred fifty 
dollars ($150); and 
(26) Fantasy sports operators shall protect player funds on deposit by, at 

a minimum: 

(A) Segregating player funds from operating funds; and 

(B) Maintaining a reserve for the benefit and protection of authorized 
players’ funds in fantasy sports accounts. 

(b) For purposes of this section “clearly and conspicuously”: 

(1) Means to disclose in such a way that the disclosure is made through 
the same means through which the communication is presented; 

(2) Requires that if the communication is visual, the disclosure is placed 
in close proximity to relevant claims, expressed in clear and plain language 
and syntax, and the size, contrast, location, and other characteristics stand 
out from other visual elements so that the disclosure is prominently 
displayed and unavoidable; 

(3) Requires that a disclosure is repeated if necessary, visible for a 
sufficient duration, and does not necessitate scrolling; 

(4) Requires that if the communication is audio, the disclosure is pre- 
sented at adequate volume and cadence; and 

(5) Requires that the disclosure is made before the consumer makes a 
decision to accept an offer. 








: History. 
: Acts 2016, ch. 978, § 1. 


Code Commission Notes. Acts 2016, ch. 978, 
§ 1 enacted a new part 56, but the part has 
been redesignated as part 16, by authority of 
the code commission. 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


Effective Dates. 

Acts 2016, ch. 978, § 6. July 1, 2016; pro- 
vided that for the purposes of promulgating 
rules and for purposes of §§ 39-17-501(1)(D), 
47-18-1610, and 47-18-1611, the act took effect 
April 27, 2016. 


Cross-References. 
Gambling, § 39-17-502. 
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47-18-1606. Violations — Investigative and enforcement authority — 


Costs. 


(a) A violation of § 47-18-1605 constitutes a violation of the Tennessee 
Consumer Protection Act of 1977, compiled in part 1 of this chapter. Any 
violation of § 47-18-1605 shall constitute an unfair or deceptive act or practice 
affecting trade or commerce and be subject to the penalties and remedies as 
provided in the Tennessee Consumer Protection Act of 1977, in addition to the 
penalties and remedies in this part. 

(b) The attorney general and reporter shall have all of the investigative and 
enforcement authority that the attorney general and reporter has under the 
Tennessee Consumer Protection Act of 1977 relating to alleged violations of 
this part. The attorney general and reporter may institute any proceedings 
involving alleged violations of this part in Davidson County circuit or chancery 
court or any other venue otherwise permitted by law. 

(c) No costs of any kind or nature shall be taxed against the attorney general 
and reporter or the state in actions commenced under this part. 


Effective Dates. 
Acts 2016, ch. 978, § 6. July 1, 2016; pro- 


History. 
Acts 2016, ch. 978, § 1. 


Code Commission Notes. Acts 2016, ch. 978, 
§ 1 enacted a new part 56, but the part has 
been redesignated as part 16, by authority of 


vided that for the purposes of promulgating 
rules and for purposes of §§ 39-17-501(1)(D), 
47-18-1610, and 47-18-1611, the act took effect 


the code commission. April 27, 2016. 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


47-18-1607. Fantasy sports fund. 


(a) There is created a fund to be known as the “fantasy sports fund”. All fees 
and penalties collected pursuant to this part and ten percent (10%) of the tax 
levied pursuant to the Fantasy Sports Tax Act, compiled in title 67, chapter 4, 
part 9, shall be deposited in the fantasy sports fund. Money in the fund shall 
be invested by the state treasurer in accordance with § 9-4-6038. The fund shall 
be administered by the secretary of state. 

(b) All costs of the secretary of state associated with ‘he administration of 
this part shall be paid from the fund. 

(c) If there is remaining any amount in the fantasy sports fund at the end of 
any fiscal year, ten percent (10%) of the remaining amount shall not revert to 
the general fund but shall remain available for the purposes set forth in 
subsection (b). Interest accruing on investments and deposits of the fund shall 
be credited to such account, shall not revert to the general fund, and shall be 
carried forward into each subsequent fiscal year. 


History. 
Acts 2016, ch. 978, § 1. 


Code Commission Notes. Acts 2016, ch. 978, 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


§ 1 enacted a new part 56, but the part has 
been redesignated as part 16, by authority of 
the code commission. 


Effective Dates. 
Acts 2016, ch. 978, § 6. July 1, 2016; pro- 
vided that for the purposes of promulgating 
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rules and for purposes of §§ 39-17-501(1)(D), 
47-18-1610, and 47-18-1611, the act took effect 
April 27, 2016. 


47-18-1608. Suspension, refusal to renew, or revocation of license 
and/or fine for violations — Ineligibility to apply for li- 
cense. 


(a) The Uniform Administrative Procedures Act, compiled in title 4, chapter 
5, shall govern all matters and procedures regarding the hearing and judicial 


- review of any contested case arising under §§ 47-18-1603, 47-18-1604, and 


47-18-1608. 

(b) Any person may present charges to the secretary of state in writing 
against any licensee whose conduct allegedly violates this part. If it is 
determined that the licensee has violated this part, the secretary of state may, 
after notice and an opportunity for hearing, do any of the following or both: 

(1) Suspend, refuse to renew, or revoke a license issued under this part; 
(2) Impose a fine of not more than twenty five thousand dollars ($25,000) 
per violation. The secretary of state shall promulgate rules pursuant to the 

Uniform Administrative Procedures Act, setting forth a range of fines for 

each violation. 

(c) Any fantasy sports operator who engages in or offers to engage in fantasy 
sports contests with Tennessee consumers without a license, as required by 
this part, shall be ineligible to apply for a license for a period of twelve (12) 
months after the violation occurred. 

(d) A license issued pursuant to this part shall expire on the last day of the 
twelfth month following its issuance and shall become invalid on that date 
unless renewed. 


History. Effective Dates. 
Acts 2016, ch. 978, § 1. Acts 2016, ch. 978, § 6. July 1, 2016; pro- 


Code Commission Notes. Acts 2016, ch. 978 Pe eng ae pur ppses)On promulgaling 
§ 1 enacted a new part 56, but the part hae rules and for purposes of §§ 39-17-501(1)(D), 


been redesignated as part 16, by authority of 47-18-1610, and 47-18-1611, the act took effect 
the code commission. April 27, 2016. 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


47-18-1609. Cumulative and supplemental powers and remedies. 


The powers and remedies provided in this part shall be cumulative and 
supplementary to all powers and remedies otherwise provided by law. 


History. Effective Dates. 
Acts 2016, ch. 978, § 1. Acts 2016, ch. 978, § 6. July 1, 2016; pro- 


Code Commission Notes. Acts 2016, ch. 978 Waser eay aon shes PuEposes, Ob prgmulea ing 
§ 1 enacted a new part 56, bunthe part hase ie ane for purposes of as oA, 


been redesignated as part 16, by authority of ia eat oe 47-18-1611, the act took effect 
the code commission. priul 2/, . 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


47-18-1610 


47-18-1610. Inapplicable provisions. 
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Nothing contained in title 39, chapter 17, part 5 or 6 shall be applicable to a 
fantasy sports contest conducted in accordance with this part. 


History. 
Acts 2016, ch. 978, § 1. 


Code Commission Notes. Acts 2016, ch. 978, 
§ 1 enacted a new part 56, but the part has 
been redesignated as part 16, by authority of 
the code commission. 


Effective Dates. 

Acts 2016, ch. 978, § 6. July 1, 2016; pro- 
vided that for the purposes of promulgating 
rules and for purposes of §§ 39-17-501(1)(D), 
47-18-1610, and 47-18-1611, the act took effect 
April 27, 2016. 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


47-18-1611. Continued operation as fantasy sports operator without 
license — Violation. 


(a)(1) Notwithstanding Chapter 978 of the Public Acts of 2016 to the 
contrary, the secretary of state and other state and local entities shall allow 
fantasy sports operators that are operating in this state as of April 27, 2016, 
to continue to legally operate until the later of: 
(A) A fantasy sports operator obtaining a fantasy sports operator 
license; or 
(B) Sixty (60) days after applications for licensure as a fantasy sports 
operator are made available to the public by the secretary of state. 

(2) The secretary of state shall have until July 1, 2016, to make applica- 
tions for fantasy sports operator licenses available, and thirty (30) days after 
receiving an initial application for such license to issue or deny the license. 
(b) Any fantasy sports operator operating in this state without a license 


after the later of the events described in subsection (a) shall be in violation of 


§ 39-17-503. 


History. 
Acts 2016, ch. 978, § 3. 


Code Commission Notes. Acts 2016, ch. 978, 
§ 1 enacted a new part 56, but the part has 
been redesignated as part 16, by authority of 
the code commission. 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
lated competitions, see Acts 2016, ch. 978. 


Effective Dates. 

Acts 2016, ch. 978, § 6. July 1, 2016; pro- 
vided that for the purposes of promulgating 
rules and for purposes of §§ 39-17-501(1)(D), 
47-18-1610, and 47-18-1611, the act took effect 
April 27, 2016. 


47-18-1612. Promulgation of rules — Carrying out provisions. 


(a) The secretary of state is authorized to promulgate rules, as the secretary 
of state may deem necessary, to effectuate the purposes of this part. All such 
rules shall be promulgated in accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

(b) The secretary of state is authorized to carry out this part through 
existing divisions within its office or by creating a new division as may be 
deemed necessary by the secretary of state. 
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History. 
Acts 2016, ch. 978, § 1. 


Code Commission Notes. Acts 2016, ch. 978, 
§ 1 enacted a new part 56, but the part has 
been redesignated as part 16, by authority of 
the code commission. 


Compiler’s Notes. 
For Preamble to act relative to online simu- 
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47-18-1702 


lated competitions, see Acts 2016, ch. 978. 


Effective Dates. 

Acts 2016, ch. 978, § 6. July 1, 2016; pro- 
vided that for the purposes of promulgating 
rules and for purposes of §§ 39-17-501(1)(D), 
47-18-1610, and 47-18-1611, the act took effect 
April 27, 2016. 


PART 17 
EMPLOYMENT AGENCIES 


47-18-1702. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Attorney general” means the attorney general and reporter, or the 
attorney general and reporter’s designee; 

(2) “Candidate” means any person, whether employed or unemployed, 
seeking or entering into any arrangement for employment or change of 
employment through the services of an employment agency; 


(3) [Deleted by 2019 amendment.] 


(4) “Employer” means any person who engages or seeks to engage 


candidates for employment; 


(5) “Employment agency” means any person who, for a fee paid by a 
candidate or other compensation provided by a candidate: 
(A) Places or attempts to place candidates seeking employment where 


the fee is not paid by the employer; 


(B) Recruits or attempts to recruit employees for employers seeking 
candidates where the fee is not paid by the employer; or 
(C) Purports to have access to job leads or compiles and provides lists or 
information about available jobs, if no fee is charged to the majority of 
potential employers for inclusion in the listings, and if an office is 
maintained for the purpose of marketing job information to the public and 
providing customers with access to that information; 
(6) “Fee” means anything of value paid or directed to be paid for the 
services of an employment agency; and 
(7) “Person” means any individual, company, corporation, partnership, 
association or firm, including any officer, director or employee of a corpora- 


tion. - 


History. 
Acts 1996, ch. 731, § 3; 2019, ch. 459, § 29. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment deleted the former 
definitions of “director” and “division”, which 
read: “(2) ‘Director’ means the director of the 
consumer affairs division; (3) ‘Division’ means 
the consumer affairs division;”; and added the 
definition of “attorney general”. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 
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47-18-1706. Investigators. 


Whenever the attorney general has reason to believe that a person is 
engaging in, has engaged in, or may be about to engage in a violation of this 
part or has reason to believe it to be in the public interest to conduct an 
investigation to ascertain whether any person is engaging in, or has engaged 
in, or is about to engage in such act or practice, the attorney general may 
conduct an investigation in accordance with § 47-18-106. 


History. 
Acts 1996, ch. 731, § 7; 2019, ch. 459, § 30. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


47-18-1707. Enforcement actions. 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
general” for “division” twice. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


(a) Whenever it appears to the attorney general that a person has engaged 
in or is about to engage in any act or practice constituting a violation of this 
part or any rule or order hereunder, the attorney general may, in the attorney 
general’s discretion, bring an action in the chancery court of any county in this 
state to enjoin the acts or practices and to enforce compliance with this part or 
any rule or order hereunder. 

(b) Upon a proper showing, a permanent or temporary injunction, restrain- 
ing order, writ of mandamus, discouragement or other proper equitable relief 


shall be granted. 


(c) The court shall not require the attorney general to post a bond. 


History. 
Acts. 1996, ch. 731, § 8; 2019, ch. 459, § 31. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
general” for “director” throughout the section. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


PART 18 
FOREIGN FOODS DISCLOSURE 


47-18-1802. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Attorney general” means the attorney general and reporter, or the 
attorney general and reporter’s designee; 

(2) “Food” means any nourishing substance intended to be eaten by 


human beings; 
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(3) “Manufacturer” means any person who manufactures, assembles or 
packages articles containing food of foreign origin. “Manufacturer” does not 
include wholesalers that repack fresh produce into smaller containers for 
sale to retail stores or retailers that repack fresh produce into tray-ready 


packs for sale to consumers; and 


(4) “Person” means a natural person, individual, governmental agency, 
partnership, corporation, trust, estate, incorporated or unincorporated asso- 
ciation, and any other legal or commercial entity however organized. 


History. 


Acts 1997, ch. 244, § 2; 2019, ch. 459, § 32. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


47-18-1803. Administration. 


This section is set out to correct an error in 
the numbering of the subdivisions in the 2019 
cumulative supplement. 


Amendments. 

The 2019 amendment added the definition of 
“attorney general”; and deleted the former defi- 
nition of “director” which read: “‘Director’ 
means the director of the division of consumer 
affairs;”. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


The attorney general shall administer this part. 


History. 
Acts 1997, ch. 244, § 3; 2019, ch. 459, § 33. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


47-18-1805. Injunctive relief. 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment substituted “attorney 
general” for “consumer affairs division of the 
department of commerce and insurance”. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


In addition to any other remedies, the attorney general is authorized to 
apply to the chancery court of Davidson County, and such court shall have 
jurisdiction upon hearing and for cause shown, to grant a temporary or 
permanent injunction restraining any person from violating any provision of 
this part, irrespective of whether or not there exists an adequate remedy at 


law, without the necessity of posting a bond. 


History. 
Acts 1997, ch. 244, § 5; 2019, ch. 459, § 34. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment substituted “attorney 
general” for “director”. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-1806 


47-18-1806. Civil penalties. 
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The attorney general may seek and the court may impose a maximum civil 
penalty for a violation of this part of not more than ten thousand dollars 
($10,000). For purposes of this section, each unmarked or improperly marked 
article constitutes a separate violation of this part. 


History. 
Acts 1997, ch. 244, § 6; 2019, ch. 459, § 35. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment substituted “The attor- 
ney general” for “The director” at the beginning 
of the section. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 





47-18-1807. Civil actions — Damages — Declaratory judgments — 
Costs. 


(a) Any person who manufactures, assembles or packages articles containing 
food who has suffered or will suffer an ascertainable loss as a result of a 
violation of this part may commence a civil action against any manufacturer 
who is alleged to have violated or to be in violation of this part. 

(b) The action may be brought in a court of competent jurisdiction in the 
county where any alleged sale took place, is taking place, or is about to take 
place, or in the county in which the alleged violator resides, has its principal 
place of business, conducts, transacts, or has transacted business, or, if the 
person cannot be found in any of the foregoing locations, in the county in which 
such person can be found. 

(c) Ifthe court finds that the violation was a willful or knowing violation, the 
court shall award three (3) times the actual damages sustained and provide 
such other relief as it considers necessary and proper. 

(d) A person commencing a civil action under this section shall serve a copy 
of the action on the attorney general. In any action under this section, the 
attorney general, if not a party, may intervene as a matter of right at any time 
in the proceeding. 

(e) Without regard to any other remedy or relief to which a person is 
entitled, anyone affected by a violation of this part may bring an action to 
obtain a declaratory judgment that the part or practice violates this part and 
to enjoin the person who has violated, is violating, or who is otherwise likely to 
violate this part; provided, that such action shall not be filed or shall not be 
continued if the attorney general has commenced or intervened in a proceeding 
pursuant to § 47-18-1805. 

(f) The court, in issuing any final order in any action brought pursuant to 
this section, shall award costs of litigation (including reasonable attorney fees) 
to the prevailing party. The court may, if a temporary restraining order or 
preliminary injunction is sought, require the filing of a bond or equivalent 
security in accordance with the Tennessee Rules of Civil Procedure. 
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History. 
Acts 1997, ch. 244, § 7; 2019, ch. 459, § 36. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
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tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment substituted “attorney 
general” for “director” twice in (d) and near the 
end of (e). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


PART 19 
WIRELESS TELECOMMUNICATION DEVICES 


47-18-1903. Applicability to regulated utilities. 


This part shall not apply to any device or service sold, leased, or offered for 
sale or lease by any telephone cooperative or by any public utility that is 
subject to the jurisdiction of, or to regulation by, the Tennessee public utility 


commission. 
History. 
Acts 1997, ch. 276, § 4; 2017, ch. 94, § 40. 


Amendments. 
The 2017 amendment substituted “Tennes- 


see public utility commission” for “Tennessee 
regulatory authority”. 


Effective Dates. 
Acts 2017, ch. 94, § 83. April 4, 2017. 


PART 21 
IDENTITY THEFT DETERRENCE 


47-18-2101. Short title. 


NOTES TO DECISIONS 


1. Failure to Prevent Identity Theft. 
Private cause of action under the Tennessee 
Identity Theft Deterrence Act did not fall 
within the scope of 11 U.S.C.S. § 107, and to 
the extent the debtor was seeking remedy for 


47-18-2102. Definitions. 


violation of this state law, the request was 
procedurally deficient because injunctive relief 
had to be requested in an adversary proceeding. 
In re Moore, — B.R. —, 2016 Bankr. LEXIS 
1180 (Bankr. E.D. Tenn. Apr. 12, 2016). 


As used in this part and in the Tennessee Consumer Protection Act of 1977, 
compiled in part 1 of this chapter, unless the context otherwise requires: 

(1) “Ascertainable loss” means an identifiable deprivation, detriment or 
injury arising from the identity theft or from any unfair, misleading or 
deceptive act or practice even when the precise amount of the loss is not 
known. Whenever a violation of this part has occurred, an ascertainable loss 


shall be presumed to exist; 


(2) “Attorney general” means the office of the Tennessee attorney general 


and reporter; 


(3) “Consumer report” has the meaning ascribed to that term by 15 U.S.C. 


§ 1681a(d); 


(4) “Consumer reporting agency” has the meaning ascribed to that term 
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by 15 U.S.C. § 1681a(f); 

(5) “Financial document” means any credit card, debit card, check or 
checking account information or number, savings deposit slip or savings 
account information or number, or similar financial account or account 
number, including but not limited to, a money market account, certificate of 
deposit, or other type of interest generating account with a bank, savings 
and loan or credit union account, or any other financial institution, mutual 
fund account, 401K account, individual retirement account, retirement 
account, or other stock account information, savings bond or other bond, 
credit line, equity line or other line of credit which the possessor of the 
account has the right to draw against; 

(6) “Identification documents” means any card, certificate or document 
which identifies or purports to identify the bearer of such document, whether 
or not intended for use as identification, and includes, but is not limited to, 
documents purporting to be a driver license, nondriver identification cards, 
birth certificates, marriage certificates, divorce certificates, passports, im- 
migration documents, social security cards, employee identification cards, 
cards issued by the government to provide benefits of any sort, health care 
benefit cards, or health benefit organization, insurance company or managed 
care organization cards for the purpose of identifying a person eligible for 
Services; 

(7) “Identity theft” means: 

(A) Obtaining, possessing, transferring, using or attempting to obtain, 
possess, transfer or use, for unlawful economic benefit, one (1) or more 
identification documents or personal identification numbers of another 
person; or 

(B) Otherwise obtaining, possessing, transferring, using or attempting 
to obtain, possess, transfer or use, for unlawful economic benefit, one (1) or 
more financial documents of another person; 

(8) “Person” means a natural person, consumer, individual, governmental 
agency, partnership, corporation, trust, estate, incorporated or unincorpo- 
rated association, and any other legal or commercial entity however 
organized; 

(9) “Personal identification number” means any number that is assigned 
by the government to identify a particular person, including, but not limited 
to, social security number, federal tax payer identification number, Medic- 
aid, Medicare or TennCare number which identifies a particular person 
eligible for benefits, any number assigned to a person as part of a licensure 
or registration process, such as a board of professional responsibility 
number, driver license number and passport number and any number 
assigned by an insurance company, health maintenance organization, man- 
aged care organization or other health benefit organization, for the purposes 
of identifying a particular person eligible for services; and 

(10) “Tennessee Consumer Protection Act” means the Tennessee Con- 
sumer Protection Act of 1977, as amended, compiled in part 1 of this chapter 
and related statutes. Related statutes specifically include any statute that 
indicates within the law, regulation or rule that a violation of that law, 
regulation or rule is a violation of the Tennessee Consumer Protection Act of 
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1977. Without limiting the scope of this definition, related statutes include, 
but are not limited to: § 47-18-120; part 3 of this chapter; part 5 of this 
chapter; Home Solicitations Sales Act of 1974, compiled in part 7 of this 
chapter; Tennessee Credit Services Businesses Act, compiled in part 10 of 
this chapter; Consumer Telemarketing Protection Act of 1990, compiled in 
part 15 of this chapter; Unsolicited Telefacsimile Advertising Act [repealed]; 
Tennessee Employment Agency Act, compiled in part 17 of this chapter; and 
Membership Camping Act, compiled in title 66, chapter 32, part 3. 


History. 
Acts 1999, ch. 201, § 3; 2007, ch. 170, § 2; 
2019, ch. 459, § 37. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 


tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment deleted the former 
definition of “division,”, which read: “‘Division’ 
means the division of consumer affairs of the 
department of commerce and insurance;”. 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


NOTES TO DECISIONS 


1. No Violation. 

Tria! court properly granted a hotel summary 
judgment in a guest’s action alleging it violated 
the Tennessee Identity Theft Deterrence Act 
because the guest presented her credit card to 
the hotel, and thus, the hotel did not fraudu- 
lently obtain her credit card; the hotel did not 


47-18-2103. Prohibited practices. 


use the guest’s credit card for an unlawful 
economic benefit because it provided its ser- 
vices in exchange for payment via the guest’s 
credit card. Groves v. Ernst-western Corp., — 
S.W.3d —, 2018 Tenn. App. LEXIS 436 (Tenn. 
Ct. App. July 26, 2018). 


NOTES TO DECISIONS 


1. No Violation. 

Trial court properly granted a hotel summary 
judgment in a guest’s action alleging it violated 
the Tennessee Identity Theft Deterrence Act 
because the guest presented her credit card to 
the hotel, and thus, the hotel did not fraudu- 
lently obtain her credit card; the hotel did not 


use the guest’s credit card for an unlawful 
economic benefit because it provided its ser- 
vices in exchange for payment via the guest’s 
credit card. Groves v. Ernst-western Corp., — 
S.W.3d —, 2018 Tenn. App. LEXIS 436 (Tenn. 
Ct. App. July 26, 2018). 


47-18-2104. Private rights of action. 


(a) Any party commencing a private action pursuant to this part must 
provide a copy of the complaint and all other initial pleadings to the attorney 
general and upon entry of any judgment, order or decree of the action, shall 
mail a copy of such judgment, order or decree to the attorney general within 
five (5) days of entry of the judgment, order or decree. 

(b) A copy of any notice of appeal shall be served by the appellant upon the 
attorney general, who in the public interest may intervene. 

(c) A private action to enforce any liability created under this part may be 
brought within two (2) years from the date the liability arises, except that 
where a defendant has concealed the liability to that person, under this part, 
the action may be brought within two (2) years after discovery by the person of 
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the liability. No action brought by the attorney general shall be subject to the 
limitation of actions contained herein. 

(d) In any private action commenced under this part, if the private party 
establishes that identity theft was engaged in willfully or knowingly, the court 
may award three (3) times the actual damages and may provide such other 
relief as it considers necessary and proper. 

(e) The action may be brought in a court of competent jurisdiction in the 
county where the identity theft or unfair, deceptive or misleading act or 
practice took place, is taking place, or is about to take place, or in the county 
in which such person resides, has such person’s principal place of business, 
conducts, transacts, or has transacted business, or, if the person cannot be 
found in any of the foregoing locations, in the county in which such person can 
be found. 

(f) Without regard to any other remedy or relief to which a person is entitled, 
anyone affected by a violation of this part may bring an action to obtain a 
declaratory judgment that the act or practice violates this part and to enjoin 
the person who has violated, is violating, or who is otherwise likely to violate 
this part; provided, that such action shall not be filed once the attorney general 
has commenced a proceeding pursuant to this part or the Tennessee Consumer 
Protection Act. 

(g) Upon a finding by the court that a provision of this part has been 
violated, the court may award to the person bringing such action reasonable 
attorneys’ fees and costs. 


History. 
Acts 1999, ch. 201, § 5; 2019, ch. 459, § 38. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment substituted “attorney 
general” for “division of consumer affairs” twice 
in (a); substituted “attorney general” for “direc- 
tor of the division” in (b); and substituted 
“attorney general” for “division” in the last 
sentence of (c) and in the proviso of (f). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


NOTES TO DECISIONS 


2. Attorney’s Fees. 

Because a guest did not prevail on either the 
Tennessee Consumer Protection Act or the Ten- 
nessee Identity Theft Deterrence Act claim, the 


court of appeals declined to grant the guest’s 
request for attorney’s fees. Groves v. Ernst- 
western Corp., — S.W.3d —, 2018 Tenn. App. 
LEXIS 436 (Tenn. Ct. App. July 26, 2018). 


47-18-2105. Civil penalties and remedies. 


(a)(1) Whenever the attorney general has reason to believe that a person has 
engaged in, is engaging in, or based upon information received from another 
law enforcement agency, is about to engage in any unlawful act or practice 
under this part and that proceedings would be in the public interest, the 
attorney general may bring an action in the name of the state against the 
person to restrain by temporary restraining order, temporary injunction, or 
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permanent injunction the use of such act or practice. Additionally, the state 

may request an asset freeze or any other appropriate and necessary orders 

against such person. 

(2) As part of any action brought pursuant to subdivision (a)(1), the 
attorney general shall certify that the division of consumer affairs complied 
with § 47-18-5002(2) unless the attorney general determines that the 
purposes of this part will be substantially impaired by delaying legal 
proceedings. 

(b) The action may be brought in the chancery or circuit court in Davidson 
fears or in a court of competent jurisdiction where the alleged violation of 
this part, identity theft, unfair, misleading or deceptive act or practice took 
place or is about to take place or in the county in which the person resides, has 
the person’s principal place of business, conducts, transacts or has transacted 
business or, if the person cannot be found, in any of the locations listed in this 
subsection (b), in the county in which the person can be found. 

(c) The courts are authorized to issue orders and injunctions to restrain and 
prevent violations of this part or issue any other necessary or appropriate relief 
or orders. Such orders and injunctions shall be issued without bond to the state 
of Tennessee. 

(d) Notwithstanding any other law, a violation of this part shall be punish- 
able by a civil penalty of whichever of the following is greater: ten thousand 
dollars ($10,000), five thousand dollars ($5,000) per day for each day that a 
person’s identity has been assumed or ten (10) times the amount obtained or 
attempted to be obtained by the person using the identity theft. This civil 
penalty is supplemental, cumulative and in addition to any other penalties and 
relief available under the Tennessee Consumer Protection Act, or other laws, 
regulations or rules. 

(e) In any successful action commenced under this part, any ascertainable 
loss that a person has incurred as a result of a violation of this part, including, 
but not limited to, the identity theft or misleading, deceptive or unfair 
practices used to engage in violations of this part shall be recovered as 
restitution for each such person. The person shall also be awarded statutory 
interest on that ascertainable loss. 

(f) In any successful action commenced by the attorney general under this 
part, the court shall also order reimbursement to the attorney general of the 
reasonable attorneys’ fees, costs and expenses of the investigation and pros- 
ecution under this part. 

(g) No court costs, litigation costs, discretionary costs or attorneys’ fees shall 
be taxed or awarded against the state in an action commenced under this part 
or under the Tennessee Consumer Protection Act. 

(h) Any knowing or willful violation of the terms of an injunction or order 
issued pursuant to this part in an action commenced by the attorney general 
shall be punishable by a civil penalty of not more than five thousand dollars 
($5,000) for each and every violation of the order recoverable by the state, in 
addition to any other appropriate relief, including, but not limited to, contempt 
sanctions and the awarding of attorneys’ fees and costs to the state for any 
filings relating to violations of any order under this part. 

(i) An order or judgment issued as a result of an action commenced by the 
attorney general shall in no way affect individual rights of action which may 
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exist independent of the recovery of money or property received under such 
order or judgment. If a particular person receives restitution as a result of an 
action commenced by the attorney general, those funds shall act only as a 
set-off against any award of money received in the person’s private right of 


action proceedings. 


History. 
Acts 1999, ch. 201, § 6; 2007, ch. 170, §§ 7-9; 
2019, ch. 459, §§ 39-41. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment rewrote the first sen- 
tence of (a)(1) which read: “Whenever the divi- 
sion has reason to believe that any person has 


engaged in, is engaging in, or based upon infor- 
mation received from another law enforcement 
agency, is about to engage in any act or practice 
declared unlawful by this part and that pro- 
ceedings would be in the public interest, the 
attorney general and reporter, at the request of 
the division, may bring an action in the name of 
the state against such person to restrain by 
temporary restraining order, temporary injunc- 
tion, or permanent injunction the use of such 
act or practice.”; added (a)(2); substituted “at- 
torney general” for “division” twice in (f) and in 
the first sentence of (i); and substituted “attor- 
ney general” for “attorney general and re- 
porter” in (h) and in the second sentence of (i). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-2106. Violation of Tennessee Consumer Protection Act. 


(a) A violation of this part constitutes a violation of the Tennessee Consumer 
Protection Act. 

(b) For the purpose of application of the Tennessee Consumer Protection 
Act, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting trade or commerce and subject to the 
penalties and remedies as provided in that act, in addition to the penalties and 
remedies set forth in this part. 

(c) If the attorney general has reason to believe that a person has violated 
this part, then the attorney general may institute a proceeding under this 


chapter. 


History. 
Acts 1999, ch. 201, § 7; 2019, ch. 459, § 42. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment rewrote (c) which read: 
“If the division has reason to believe that any 
person has violated any provision of this part, 
the attorney general and reporter, at the re- 
quest of the division, may institute a proceed- 
ing under this chapter.” 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-2107. Release of personal consumer information. 


(a) As used in this section: 
(1) “Breach of system security”: 
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(A) Means the acquisition of the information set out in subdivision 
(a)(1)(A)G) or (a)(1)(A)Gi) by an unauthorized person that materially 
compromises the security, confidentiality, or integrity of personal informa- 
tion maintained by the information holder: 

(i) Unencrypted computerized data; or 
(ii) Encrypted computerized data and the encryption key; and 

(B) Does not include the good faith acquisition of personal information 
by an employee or agent of the information holder for the purposes of the 
information holder if the personal information is not used or subject to 
further unauthorized disclosure; 

(2) “Encrypted” means computerized data that is rendered unusable, 
unreadable, or indecipherable without the use of a decryption process or key 
and in accordance with the current version of the Federal Information 
Processing Standard (FIPS) 140-2; 

(3) “Information holder” means any person or business that conducts 
business in this state, or any agency of this state or any of its political 
subdivisions, that owns or licenses computerized personal information of 
residents of this state; 

(4) “Personal information”: 

(A) Means an individual’s first name or first initial and last name, in 
combination with any one (1) or more of the following data elements: 

(i) Social security number; 

(ii) Driver license number; or 

(iii) Account, credit card, or debit card number, in combination with 
any required security code, access code, or password that would permit 
access to an individual’s financial account; and 

(B) Does not include information that is lawfully made available to the 
general public from federal, state, or local government records or infor- 
mation that has been redacted, or otherwise made unusable; and 
(5) “Unauthorized person” includes an employee of the information holder 

who is discovered by the information holder to have obtained personal 

information with the intent to use it for an unlawful purpose. 

(b) Following discovery or notification of a breach of system security by an 
information holder, the information holder shall disclose the breach of system 
security to any resident of this state whose personal information was, or is 
reasonably believed to have been, acquired by an unauthorized person. The 
disclosure must be made no later than forty-five (45) days from the discovery 
or notification of the breach of system security, unless a longer period of time 
is required due to the legitimate needs of law enforcement, as provided in 
subsection (d). 

(c) Any information holder that maintains computerized data that includes 
personal information that the information holder does not own shall notify the 
owner or licensee of the information of any breach of system security if the 
personal information was, or is reasonably believed to have been, acquired by 
an unauthorized person. The disclosure must be made no later than forty-five 
(45) days from the discovery or notification of the breach of system security, 
unless a longer period of time is required due to the legitimate needs of law 
enforcement, as provided in subsection (d). 


47-18-2107 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 142 


(d) The notification required by this section may be delayed if a law 
enforcement agency determines that the notification will impede a criminal 
investigation. If the notification is delayed, it must be made no later than 
forty-five (45) days after the law enforcement agency determines that notifi- 
cation will not compromise the investigation. 

(e) For purposes of this section, notice may be provided by one (1) of the 
following methods: 

(1) Written notice; 
(2) Electronic notice, if the notice provided is consistent with the provi- 

sions regarding electronic records and signatures set forth in 15 U.S.C. 

§ 7001 or if the information holder’s primary method of communication with 

the resident of this state has been by electronic means; or 

(3) Substitute notice, if the information holder demonstrates that the cost 
of providing notice would exceed two hundred fifty thousand dollars 

($250,000), that the affected class of subject persons to be notified exceeds 

five hundred thousand (500,000) persons, or the information holder does not 

have sufficient contact information and the notice consists of all of the 
following: 
(A) Email notice, when the information holder has an email address for 
the subject persons; 
(B) Conspicuous posting of the notice on the information holder’s 
website, if the information holder maintains a website page; and 
(C) Notification to major statewide media. 

(f) Notwithstanding subsection (e), if an information holder maintains its 
own notification procedures as part of an information security policy for the 
treatment of personal information and if the policy is otherwise consistent with 
the timing requirements of this section, the information holder is in compli- 
ance with the notification requirements of this section, as long as the 
information holder notifies subject persons in accordance with its policies in 
the event of a breach of system security. 

(g) If an information holder discovers circumstances requiring notification 
pursuant to this section of more than one thousand (1,000) persons at one (1) 
time, the information holder must also notify, without unreasonable delay, all 
consumer reporting agencies, as defined by 15 U.S.C. § 1681a, and credit 
bureaus that compile and maintain files on consumers on a nationwide basis, 
of the timing, distribution, and content of the notices. 

(h) Any customer of an information holder who is a person or business 
entity, but who is not an agency of this state or any political subdivision of this 
state, and who is injured by a violation of this section, may institute a civil 
action to recover damages and to enjoin the information holder from further 
action in violation of this section. The rights and remedies available under this 
section are cumulative to each other and to any other rights and remedies 
available under law. 

(i) This section does not apply to any information holder that is subject to: 

(1) Title V of the Gramm-Leach-Bliley Act of 1999 (Pub. L. No. 106-102); 
or 

(2) The Health Insurance Portability and Accountability Act of 1996 (42 
U.S.C. § 13820d et seq.), as expanded by the Health Information Technology 
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for Clinical and Economic Health Act (42 U.S.C. § 300jj et seq., and 42 


U.S.C. § 17921 et seq.). 


History. 
Acts 2005, ch. 4738, § 1; 2016, ch. 692, §§ 1-4; 
2017, ch. 91, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 692, § 5 provided that this act, 
which amended this section, shall apply to 
breaches occurring on or after July 1, 2016. 


Amendments. 

The 2016 amendment added the definition of 
“Unauthorized person” to (a); deleted “unen- 
crypted” preceding “computerized data” near 
the beginning of the first sentence of (a)(1); 
rewrote (b), which read: “(b) Any information 
holder shall disclose any breach of the security 
of the system, following discovery or notifica- 
tion of the breach in the security of the data, to 
any resident of Tennessee whose unencrypted 
personal information was, or is reasonably be- 
lieved to have been, acquired by an unauthor- 
ized person. The disclosure shall be made in the 
most expedient time possible and without un- 
reasonable delay, consistent with the legitimate 
needs of law enforcement, as provided in sub- 
section (d), or any measures necessary to deter- 
mine the scope of the breach and restore the 
reasonable integrity of the data system.”; sub- 
stituted “but no later than forty-five (45) days 
from when the breach became known by the 
information holder,” for “following discovery” in 
the middle of (c); inserted “no later than forty- 
five (45) days” in (d); and rewrote (i) which read: 
“G) This section shall not apply to any person 
who is subject to Title V of the Gramm-Leach- 
Bliley Act of 1999, Pub. L. No. 106-102.” 

The 2017 amendment rewrote the section 
which read: “(a) As used in this section, unless 
the context otherwise requires: 

“(1) ‘Breach of the security of the system’ 
means unauthorized acquisition of computer- 
ized data that materially compromises the se- 
curity, confidentiality, or integrity of personal 
information maintained by the information 
holder. Good faith acquisition of personal infor- 
mation by an employee or agent of the informa- 
tion holder for the purposes of the information 
holder is not a breach of the security of the 
system; provided, that the personal informa- 
tion is not used or subject to further unauthor- 
ized disclosure; 

“(2) ‘Information holder’ means any person or 
business that conducts business in this state, or 
any agency of the state of Tennessee or any of 
its political subdivisions, that owns or licenses 
computerized data that includes personal infor- 
mation; 

“(3)(A) ‘Personal information’ means an indi- 
vidual’s first name or first initial and last 
name, in combination with any one (1) or more 


of the following data elements, when either the 
name or the data elements are not encrypted: 

“(j) Social security number; 

“(i) Driver license number; or 

“(ii) Account number, credit or debit card 
number, in combination with any required se- 
curity code, access code, or password that 
would permit access to an individual’s financial 
account; and 

“(B) ‘Personal information’ does not include 
publicly available information that is lawfully 
made available to the general public from fed- 
eral, state, or local government records; and 

“(4) ‘Unauthorized person’ includes an em- 
ployee of the information holder who is discov- 
ered by the information holder to have obtained 
personal information and intentionally used it 
for an unlawful purpose. 

“(b) Any information holder shall disclose any 
breach of the security of the system, following 
discovery or notification of the breach in the 
security of the data, to any resident of Tennes- 
see whose personal information was, or is rea- 
sonably believed to have been, acquired by an 
unauthorized person. The disclosure shall be 
made immediately, but no later than forty-five 
(45) days from the discovery or notification of 
the breach, unless a longer period of time is 
required due to the legitimate needs of law 
enforcement, as provided in subsection (d). 

“(c) Any information holder that maintains 
computerized data that includes personal infor- 
mation that the information holder does not 
own shall notify the owner or licensee of the 
information of any breach of the security of the 
data immediately, but no later than forty-five 
(45) days from when the breach became known 
by the information holder, if the personal infor- 
mation was, or is reasonably believed to have 
been, acquired by an unauthorized person. 

“(d) The notification required by this section 
may be delayed if a law enforcement agency 
determines that the notification will impede a 
criminal investigation. The notification re- 
quired by this section shall be made no later 
than forty-five (45) days after the law enforce- 
ment agency determines that it will not com- 
promise the investigation. 

“(e) For purposes of this section, notice may 
be provided by one (1) of the following methods: 

“(1) Written notice; 

“(2) Electronic notice, if the notice provided is 
consistent with the provisions regarding elec- 
tronic records and signatures set forth in 15 
U.S.C. § 7001; or 

“(3) Substitute notice, if the information 
holder demonstrates that the cost of providing 
notice would exceed two hundred fifty thousand 
dollars ($250,000), or that the affected class of 
subject persons to be notified exceeds five hun- 
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dred thousand (500,000), or the information 
holder does not have sufficient contact informa- 
tion. Substitute notice shall consist of all of the 
following: 

“(A) E-mail notice, when the information 
holder has an e-mail address for the subject 
persons; 

“(B) Conspicuous posting of the notice on the 
information holder’s Internet web site page, if 
the information holder maintains such web site 
page; and 

“(C) Notification to major statewide media. 

“(f) Notwithstanding subsection (e), an infor- 
mation holder that maintains its own notifica- 
tion procedures as part of an information secu- 
rity policy for the treatment of personal 
information, and is otherwise consistent with 
the timing requirements of this section, shall be 
deemed to be in compliance with the notifica- 
tion requirements of this section, if it notifies 
subject persons in accordance with its policies 
in the event of a breach of security of the 
system. 

“(g) In the event that a person discovers 
circumstances requiring notification pursuant 
to this section of more than one thousand 
(1,000) persons at one time, the person shall 
also notify, without unreasonable delay, all con- 
sumer reporting agencies and credit bureaus 
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that compile and maintain files on consumers 
on a nationwide basis, as defined by 15 U.S.C. 
§ 1681a, of the timing, distribution and con- 
tent of the notices. 

“(h) Any customer of an information holder 
who is a person or business entity, but who is 
not an agency of the state or any political 
subdivision of the state, and who is injured by a 
violation of this section, may institute a civil 
action to recover damages and to enjoin the 
person or business entity from further action in 
violation of this section. The rights and rem- 
edies available under this section are cumula- 
tive to each other and to any other rights and 
remedies available under law. 

“() This section shall not apply to any person 
or entity that is subject to: 

“(1) Title V of the Gramm-Leach-Bliley Act of 
1999 (Pub. L. No. 106-102); or 

“(2) The Health Insurance Portability and 
Accountability Act of 1996 (42 U.S.C. § 1820d), 
as expanded by the Health Information Tech- 
nology for Clinical and Economic Health Act (42 
U.S.C. §§ 300jj et seq., and 42 U.S.C. §§ 17921 
et seq.).” 


Effective Dates. 
Acts 2016, ch. 692, § 5. July 1, 2016. 
Acts 2017, ch. 91, § 2. April 4, 2017. 


47-18-2108. Security freeze at the request of the consumer. 


(a) A Tennessee consumer may place a security freeze on the consumer 
report of the Tennessee consumer by making a request in writing by certified 
mail. Beginning on January 31, 2009, a credit reporting agency shall make 
available an electronic method for requesting a security freeze. A security 
freeze shall prohibit the consumer reporting agency from releasing the 
requesting party’s consumer report or credit score relating to the extension of 
credit without the express authorization of the Tennessee consumer. Nothing 
in this section shall prevent a consumer reporting agency from advising a third 
party that a security freeze is in effect with respect to a particular consumer 
report. 

(b) A consumer reporting agency shall place a security freeze on a consumer 
report no later than three (3) business days after receiving the written or 
electronic request from the Tennessee consumer. 

(c) The consumer reporting agency shall send a written confirmation of the 
security freeze to the Tennessee consumer within ten (10) business days of 
placing the security freeze on the consumer report, and shall provide the 
Tennessee consumer with a unique personal identification number or pass- 
word, other than the Tennessee consumer’s federal social security number, to 
be used by the Tennessee consumer when providing authorization for the 
release of the consumer report for a specific period of time or for permanently 
removing the security freeze. 

(d) If the Tennessee consumer wishes to allow the consumer report to be 
accessed for a specific period of time while a freeze is in place, the Tennessee 
consumer shall contact the consumer reporting agency, request that the freeze 
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_ be temporarily lifted, and provide the following: 





(1) Proper identification; 

(2) The unique personal identification number or password provided by 
the consumer reporting agency to the Tennessee consumer pursuant to this 
section; and 

(3) The information requested by the consumer reporting agency about 
the period for which the consumer report is to be available. 

(e) Aconsumer reporting agency shall develop procedures involving the use 
of telephone, the Internet, or other electronic method to receive and process a 


request from a Tennessee consumer to temporarily lift a freeze on a credit 


report pursuant to this section in an expedited manner. A consumer reporting 
agency may develop procedures involving the use of facsimile for this purpose. 

(f) Aconsumer reporting agency shall comply with a request to temporarily 
lift a freeze previously placed on a consumer report no later than fifteen (15) 
minutes after receiving the request through an electronic contact method in 
accordance with this section and the request is received between six o’clock 
a.m. (6:00 a.m.) and nine-thirty p.m. (9:30 p.m.), seven (7) days per week, 
eastern or central standard or daylight time as applicable to the consumer. In 
requesting a temporary removal of the security freeze, a Tennessee consumer 
shall provide both of the following: 

(1) Proper identification; and 

(2) The unique personal identification number or password provided by 
the consumer reporting agency to the Tennessee consumer pursuant to this 
section. 

(g) Aconsumer reporting agency is not required to temporarily lift a security 
freeze within the time provided in subsection (f) if: 

(1) The consumer fails to meet the requirements of subsection (d); or 
(2) The consumer reporting agency’s ability to temporarily lift the secu- 
rity freeze within fifteen (15) minutes is prevented by: 

(A) An act of God, including fire, earthquakes, hurricanes, storms, or 
similar natural disaster or phenomenon; 

(B) Unauthorized or illegal acts by a third party, including terrorism, 
sabotage, riot, vandalism, labor strikes or disputes disrupting operations, 
or similar occurrence; 

(C) Operational interruption including electrical failure, unanticipated 
delay in equipment or replacement part delivery, computer hardware or 
software failures inhibiting response time, or similar disruption; 

(D) Governmental action, including emergency orders or regulations, 
judicial or law enforcement action, or similar directives; 

(E) Regularly scheduled maintenance, during other than normal busi- 
ness hours, of, or updates to, the consumer reporting agency’s systems; or 

(F) Commercially reasonable maintenance of or repair to, the consumer 
reporting agency’s systems that is unexpected or unscheduled. 

(h) If a third party requests access to a consumer report on which a security 
freeze is in effect and the Tennessee consumer does not allow the third party 
access to the consumer report, the third party may treat any applicable credit 
application made by the consumer as incomplete. 

(i) If a Tennessee consumer requests a security freeze pursuant to this 
section, the consumer reporting agency shall disclose to the Tennessee con- 
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sumer the process of placing and temporarily lifting a security freeze and the 
process for allowing access to information from the consumer report for a 
specific period of time while the security freeze is in place. 

(j) Except as provided in subsections (d), (e), and (f), a security freeze shall 
remain in place until the Tennessee consumer requests that the security freeze 
be removed permanently. A consumer reporting agency shall permanently 
remove a security freeze no later than two (2) business days from the receipt 
of a request by the agency when a Tennessee consumer makes the request by 
means involving the use of telephone, the Internet, or other electronic media as 
provided by the consumer reporting agency. In making the request, the 
Tennessee consumer shall provide both of the following: 

(1) Proper identification; and 

(2) The unique personal identification number or password provided by 
the consumer reporting agency to the Tennessee consumer pursuant to this 
section. 

(k) If a security freeze is in place, a consumer credit reporting agency shall 
not change any of the following official information in a consumer credit report 
without sending a written confirmation of the change to the consumer not later 
than thirty (30) days of the change being posted to the consumer’s file: name, 
date of birth, social security number, and address. Written confirmation is not 
required for technical modifications of a consumer’s official information, 
including name and street abbreviations, complete spellings or transposition of 
numbers or letters. In the case of an address change, the written confirmation 
shall be sent to both the new address and to the former address. 

(1) A consumer report agency shall not charge a Tennessee consumer to 
place, temporarily lift, or permanently remove a security freeze. 

(m) This section, including the security freeze, does not apply to the use of 
a consumer report by the following: 

(1) Aperson, or that person’s subsidiary, affiliate, agent or assignee, if the 
Tennessee consumer has an account, contract, or debtor-creditor relation- 
ship with that person, for the purposes of reviewing the account, collecting 
the financial obligation of the consumer, fraud control or extending addi- 
tional credit to the Tennessee consumer. For purposes of this subdivision 
(m)(1), “reviewing the account” includes activities related to account main- 
tenance, monitoring, credit line increases, and account upgrades and 
enhancements; 

(2) Asubsidiary, affiliate, agent or assignee of a party or parties for whom 
a security freeze has been temporarily lifted pursuant to this section for the 
purpose of facilitating the extension of credit or other permissible use; 

(3) Any person, including, but not limited to, a law enforcement entity, 
collections officer or private collection agency, acting pursuant to a court 
order, warrant or subpoena authorizing the use of the consumer report, or 
acting pursuant to a civil investigative demand or request for consumer 
protection information; 

(4) Any department or division of the state that is acting to investigate a 
child support case, medicaid or TennCare fraud, delinquent taxes or assess- 
ments, unpaid court orders or settlements of any sort or type, or to fulfill any 
of their statutory or other duties; 
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(5) For the purposes of prescreening as provided by the federal Fair Credit 
Reporting Act, codified in 15 U.S.C. § 1681; 

(6) Any person for the purpose of providing a credit file monitoring 
subscription service to which the Tennessee consumer has subscribed; 

(7) A consumer reporting agency for the sole purpose of providing a 
Tennessee consumer with a copy of the consumer report upon the Tennessee 
consumer’s request; 

(8) Any person or entity for the purpose of setting or adjusting a rate, 
adjusting a claim, or underwriting for insurance purposes; 

(9) A pension plan acting to determine the Tennessee consumer’s eligibil- 
ity for plan benefits or payments authorized by law or to investigate fraud; 

(10) Any law enforcement entity or its agent acting to investigate a crime 
or civil law violation, conduct a criminal background check, conduct a 
presentence investigation in a criminal matter or use the information for 
supervision of a paroled offender; 

(11) A licensed hospital with which the Tennessee consumer has or had a 
contract or a debtor-creditor relationship for the purpose of reviewing the 
account or collecting the financial obligation owing for the contract, account, 
or debt; or 

(12) An attorney at law duly licensed in Tennessee representing any 
person, subsidiary, affiliate, agent, assignee, department, division, or other 
entity to whom this section does not apply. 

(n) The following entities are not subject to the requirements of this section; 
provided, however, that each such entity shall be subject to any security freeze 
placed on a consumer report by a consumer reporting agency from which it 

‘obtains information: 

(1) A consumer reporting agency that acts only as a reseller of credit 
information by assembling and merging information contained in the 
database of another consumer reporting agency or multiple consumer credit 
reporting agencies, and does not maintain a permanent data base of credit 
information from which new consumer credit reports are produced; however, 
a consumer reporting agency acting as a reseller shall honor any security 
freeze placed on a consumer credit report by another consumer reporting 
agency; 

(2) A check services or fraud prevention services company that issues 
reports on incidents of fraud or authorizations for the purpose of approving 
or processing negotiable instruments, electronic funds transfers, or similar 
methods of payments; 

(3) A deposit account information service company that issues reports 
regarding account closures due to fraud, substantial overdrafts, ATM abuse, 
or similar negative information regarding a Tennessee consumer, to inquir- 
ing banks or other financial institutions for use only in reviewing a consumer 
request for a deposit account at the inquiring bank or financial institution; 
and 

(4) A consumer reporting agency’s database or file that consists of 
information concerning, and used for, one (1) or more of the following: 
criminal record information, fraud prevention or detection, personal loss 
history information, and employment, tenant, or individual background 
screening. 
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(0) Exclusive of all other private and nongovernmental remedies that may 
be imposed, any person who fails to comply with any requirement imposed 
under this section with respect to any Tennessee consumer is liable to that 
Tennessee consumer in an amount equal to the sum of: 

(1)(A) Any ascertainable losses sustained by the Tennessee consumer as a 

result of the failure, or damages of not less than one hundred dollars 

($100) nor more than one thousand dollars ($1,000), whichever is greater, 

in addition to any other governmental remedies available at law; or 

(B) In the case of liability of a natural person for obtaining a consumer 

report under false pretenses without a permissible purpose, ascertainable 

losses sustained by the consumer as a result of the failure or one thousand 

dollars ($1,000), whichever is greater, in addition to any other governmen- 

tal remedies available at law; 

(2) An amount of punitive damages that the court may allow in a private 
right of action or other nongovernmental action; and 

(3) In the case of any successful action to enforce any liability under this 
section, the costs of the action together with reasonable attorneys’ fees as 
determined by the court. 

(p) Any person who obtains a consumer report, requests a security freeze, 
requests the temporary lift of a freeze, or the removal of a security freeze from 
a consumer reporting agency under false pretenses or in an attempt to violate 
federal or state law shall be liable to the consumer reporting agency for 
ascertainable losses sustained by the consumer reporting agency or one 
thousand dollars ($1,000), whichever is greater, in addition to any other 
governmental remedies available at law. 

(q) In addition to any other governmental remedies available at law, any 
person who is negligent in failing to comply with any requirement imposed 
under this section with respect to any Tennessee consumer is liable to that 
Tennessee consumer in an amount equal to the sum of: 

(1) Any ascertainable losses sustained by the Tennessee consumer as a 
result of the failure; and 

(2) In the case of any successful action to enforce any liability under this 
section, the costs of the action together with reasonable attorneys’ fees as 
determined by the court. 

(r) Upon a finding by the court that an unsuccessful, nongovernmental 
pleading, motion, or other paper filed in connection with an action under this 
section was filed in bad faith or for purposes of harassment, the court shall 
award to the prevailing party attorneys’ fees reasonable in relation to the work 
expended in responding to the pleading, motion, or other paper. 

(s) Notwithstanding any other provision of this section, the sole power to 
enforce violations of subsection (f) shall be with the attorney general and 
reporter. 


History. Tennessee consumer a reasonable fee, not to 
Acts 2007, ch. 170, § 4; 2008, ch. 633, §§ 1,2; exceed seven dollars and fifty cents ($7.50), for — 

2008, ch. 1120, § 8; 2018, ch. 595, § 1. the placement of a security freeze. A consumer 

reporting agency may not charge a Tennessee 

Amendments. consumer to temporarily lift a security freeze. A 


The 2018 amendment rewrote (/) which read: consumer reporting agency may charge a con- 
“A consumer reporting agency may charge a sumer a reasonable fee, not to exceed five 
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dollars ($5.00), to permanently remove a secu- 
rity freeze, or to replace a personal identifica- 
tion number or password. A consumer reporting 
agency may not charge a Tennessee consumer 
to place or permanently remove a security 
freeze if that Tennessee consumer is a victim of 
identity theft as defined in § 47-18-2102 or 
other Tennessee law or federal law regarding 
identity theft and presents to the consumer 
reporting agency, at the time the request is 
made, a police report or other official document 
acceptable to the consumer reporting agency 
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detailing the theft. Beginning on January 1, 
2010, and on January 1 of each subsequent 
year, a consumer reporting agency may in- 
crease the fees set forth in this section based 
proportionally on changes to the consumer 
price index of all urban consumers, as deter- 
mined by the United States department of 
labor, with fractional changes rounded to the 
nearest twenty-five cents (25¢).” 


Effective Dates. 
Acts 2018, ch. 595, § 3. July 1, 2018. 


47-18-2109. Notice to consumer regarding security freeze. 


At any time that a Tennessee consumer is required to receive a summary of 

rights required by 15 U.S.C. § 1681g(d) of the federal Fair Credit Reporting 

Act, the Tennessee consumer shall also be provided with the following 
prominent, clear and conspicuous notice in at least twelve (12) point type: 


TENNESSEE CONSUMERS HAVE THE RIGHT TO OBTAIN A SECURITY 
FREEZE 


You have a right to place a “security freeze” on your credit report, which 
will prohibit a consumer reporting agency from releasing information in 
your credit report without your express authorization. A security freeze 
must be requested in writing by certified mail or by electronic means as 
provided by a consumer reporting agency. The security freeze is designed 
to prevent credit, loans, and services from being approved in your name 
without your consent. If you are actively seeking a new credit, loan, utility, 
or telephone account, you should understand that the procedures involved 
in lifting a security freeze may slow your applications for credit. You 
should plan ahead and lift a freeze in advance of actually applying for new 
credit. When you place a security freeze on your credit report, you will be 
provided a personal identification number or password to use if you choose 
to remove the freeze on your credit report or authorize the release of your 
credit report for a period of time after the freeze is in place. To provide that 
authorization you must contact the consumer reporting agency and 
provide all of the following: 

(1) The personal identification number or password; 

(2) Proper identification to verify your identity; and 

(3) The proper information regarding the period of time for which the 
report shall be available. 

A consumer reporting agency must authorize the release of your credit 
report no later than fifteen (15) minutes after receiving the above 
information. 

A security freeze does not apply to a person or entity, or its affiliates, or 
collection agencies acting on behalf of the person or entity, with which you 
have an existing account, that requests information in your credit report 
for the purposes of fraud control, or reviewing or collecting the account. 
Reviewing the account includes activities related to account maintenance. 

You should consider filing a complaint regarding your identity theft 
situation with the federal trade commission and the attorney general and 
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reporter, either in writing or via their web sites. 

You have a right to bring civil action against anyone, including a 
consumer reporting agency, who improperly obtains access to a file, 
misuses file data, or fails to correct inaccurate file data. 


History. 
Acts 2007, ch. 170, § 5; 2018, ch. 595, § 2; 
2019, ch. 459, § 43. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2018 amendment deleted the former last 
paragraph which read: “Unless you are a victim 
of identity theft with a police report, or other 
official document acceptable to a consumer re- 
porting agency to verify the crimes, a consumer 
reporting agency has the right to charge you up 
to seven dollars and fifty cents ($7.50) to place 
a freeze on your credit report, but may not 
charge you to temporarily lift a freeze on your 
credit report. A consumer reporting agency may 


charge a consumer a reasonable fee not to 
exceed five dollars ($5.00) to permanently re- 
move a security freeze, or to replace a personal 
identification number or password. A consumer 
reporting agency may increase these fees annu- 
ally based on changes to a common measure of 
consumer prices. A consumer reporting agency 
may not charge a Tennessee consumer to place 
or permanently remove a security freeze if that 
Tennessee consumer is a victim of identity theft 
as defined in Tennessee law or federal law 
regarding identity theft and presents to the 
consumer reporting agency, at the time the 
request is made, a police report or other official 
document acceptable to the consumer reporting 
agency detailing the theft.” 

The 2019 amendment substituted “and the 
attorney general and reporter” for “and the 
Tennessee department of commerce and insur- 
ance, division of consumer affairs” in the next 
to last paragraph. 


Effective Dates. 
Acts 2018, ch. 595, § 3. July 1, 2018. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-2110. Protecting social security numbers from disclosure. 


(a) On and after January 1, 2008, any person, nonprofit or for profit business 
entity in this state, including, but not limited to, any sole proprietorship, 
partnership, limited liability company, or corporation, engaged in any busi- 
ness, including, but not limited to, health care, that has obtained a federal 
social security number for a legitimate business or governmental purpose shall 
make reasonable efforts to protect that social security number from disclosure 
to the public. Social security numbers shall not: 

(1) Be posted or displayed in public; 

(2) Be required to be transmitted over the Internet, unless the Internet 
connection used is secure or the social security number is encrypted; 

(3) Be required to log onto or access an Internet web site, unless used in 
combination with a password or other authentication device; 

(4) Be printed on any materials mailed to a consumer, unless the 
disclosure is required by law, or the document is a form or application; or 

(5) Be printed on any check, card, identification, or badge that the 
consumer must display or present in order to receive a benefit, good, service 
or other thing of value to which the consumer is entitled based upon the 
consumer’s contract or other agreement with the entity issuing the check, 
card, identification, or badge. 

(b) The requirements established pursuant to subsection (a) shall not apply: 

(1) To the disclosure of a federal social security number by an entity so 
long as the disclosure is for a legitimate business or governmental purpose 
and occurs pursuant to the terms of a business or governmental contract or 
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other lawful legal obligation; or 
(2) If the: 

(A) Person gives permission, in writing; 
(B) Disclosure is authorized or required under state or federal law; or 
(C) Disclosure is made: 

(i) To a consumer reporting agency as defined by the federal Fair 
Credit Reporting Act (15 U.S.C. § 1681 et seq.); 

(ii) To a financial institution subject to the privacy provisions of the 
federal Gramm-Leach-Bliley Act (15 U.S.C. § 6802); or 

(ii) To a financial institution subject to the International Money 
Laundering Abatement and Financial Anti-Terrorism Act of 2001 (31 
U.S.C. § 5311 et seq.). 

(c) On and after January 1, 2009, a violation of subsection (a) is a Class B 
misdemeanor. Each violation of subsection (a) shall constitute a separate 
offense. 

(d) In addition to the criminal offense created pursuant to subsections (a) 
and (b), on and after January 1, 2009, it is also a civil violation of this part, 
subject to the penalty provided in this part, for any person, any nonprofit or for 
profit business entity in this state, including, but not limited to, any sole 
proprietorship, partnership, limited liability company, or corporation, engaged 
in any business, including, but not limited to, health care, to violate any of the 
prohibitions of subsection (a). 

(e) Any state agency or nonprofit or for profit business entity engaged in the 
provision of health care services under Title XIX, including determining 
eligibility for Title XIX services, shall be exempted from the requirements of 





subsections (a) and (b). 


History. 
Acts 2007, ch. 170, § 6; 2009, ch. 269, § 1; 
2015; chJi27 s86h 1.2: 


Amendments. 

The 2015 amendment, in (a)(5), substituted 
“check,” preceding “card, identification or 
badge” twice; and rewrote (b), which read: “The 
requirements established pursuant to subsec- 
tion (a) do not apply to the disclosure of a 
federal social security number by an entity so 
long as the disclosure is for a legitimate busi- 
ness or governmental purpose and occurs pur- 


suant to the terms of a business or governmen- 
tal contract or other lawful legal obligation.” 


Effective Dates. 
Acts 2015, ch. 127, § 3. July 1, 2015. 


Attorney General Opinions. 

In general, a district attorney turning over 
information to defense counsel pursuant to a 
mandate from the court will not be liable for the 
disclosure of confidential or privileged informa- 
tion. OAG 18-01, 2018 Tenn. AG LEXIS 1 
(1/4/2018). 


47-18-2111. Protected consumer security freeze. 


(a) As used in this section: 
(1) “Protected consumer” means: 


(A) An individual who is under sixteen (16) years of age at the time a 
request for the placement of a security freeze under this section is made; 


or 


(B) An incapacitated person for whom a guardian or conservator has 
been appointed pursuant to title 34; 
(2) “Protected consumer security freeze” means: 

(A) If a consumer reporting agency does not have a consumer report 
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pertaining to the protected consumer, a restriction that: 

(i) Is placed on the protected consumer’s record in accordance with 
this section; and 

(ii) Prohibits the consumer reporting agency from releasing the 
protected consumer’s record except as provided in this section; or 
(B) If a consumer reporting agency has a consumer report pertaining to 

the protected consumer, a restriction that: 

(i) Is placed on the protected consumer’s consumer report in accor- 
dance with this section; and 

(ii) Prohibits the consumer reporting agency from releasing the 
protected consumer’s consumer report or any information derived from 
the protected consumer’s consumer report except as provided in this 
section; 

(3) “Record” means a compilation of information that: 

(A) Identifies a protected consumer; 

(B) Is created by a consumer reporting agency solely for the purpose of 
complying with this section; and 

(C) Shall not be created or used to consider the protected consumer’s 
credit worthiness, credit standing, credit capacity, character, general 
reputation, personal characteristics, or mode of living; 

(4) “Representative” means a person who provides to a consumer report- 
ing agency sufficient proof of authority to act on behalf of a protected 
consumer; 

(5) “Sufficient proof of authority”: 

(A) Means documentation that shows a representative has authority to 
act on behalf of a protected consumer; and 
(B) Includes: 

(i) An order issued by a court of law; 

Gi) A lawfully executed and valid power of attorney; and 

Gi) A written, notarized statement signed by a representative that 
expressly describes the authority of the representative to act on behalf 
of a protected consumer; and 

(6) “Sufficient proof of identification”: 

(A) Means information or documentation that identifies a protected 
consumer or the protected consumer’s representative; and 
(B) Includes: 

(i) A social security number or a copy of a social security card issued 
by the social security administration; 

(ii) A certified or official copy of a certificate of birth issued by the ~ 
entity authorized to issue the certificate of birth pursuant to title 68, 
chapter 3, part 3; 

(iii) A copy of a valid driver license or any other government-issued 
identification; or 

(iv) A copy of a bill, including a bill for telephone, sewer, septic tank, 
water, electric, oil, or natural gas services, that shows a name and home 
address. 

(b) This section does not apply to: 
(1) A person administering a consumer report monitoring subscription 
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service to which: 

(A) The protected consumer has subscribed; or 

(B) The protected consumer’s representative has subscribed on behalf 
of the protected consumer; 

(2) A person providing the protected consumer or the protected consum- 
er’s representative with a copy of the protected consumer’s consumer report 
on request of the protected consumer or the protected consumer’s 
representative; 

(3) A consumer reporting agency that acts only as a reseller of credit 
information by assembling and merging information contained in the 
database of another consumer reporting agency or multiple consumer 
reporting agencies, and does not maintain a permanent database of credit 
information from which new consumer credit reports are produced; provided, 
a consumer reporting agency acting as a reseller shall honor any security 
freeze placed on a consumer credit report by another consumer reporting 
agency; 

(4) A check services or fraud prevention services company that issues 
reports on incidents of fraud or authorizations for the purpose of approving 
or processing negotiable instruments, electronic funds transfers, or similar 
methods of payments; 

(5) A deposit account information service company that issues reports 
regarding account closures due to fraud, substantial overdrafts, automatic 
teller machine abuse, or similar negative information regarding a consumer 
to inquiring banks or other financial institutions for use only in reviewing a 
consumer request for a deposit account at the inquiring bank or financial 
institution; or 

(6) Aconsumer reporting agency database or file that consists entirely of 
consumer information concerning, and used solely for: 

(A) Criminal record information; 

(B) Personal loss history information; 

(C) Fraud prevention or detection; 

(D) Employment screening; or 

(E) Tenant screening. 

(c) A consumer reporting agency shall place a protected consumer security 
freeze for a protected consumer if: 

(1) The consumer reporting agency receives a request from the protected 
consumer’s representative for the placement of the security freeze under this 
section; and 

(2) The protected consumer’s representative: 

(A) Submits the request to the consumer reporting agency at the 
address or other point of contact and in the manner specified by the 
consumer reporting agency; 

(B) Provides to the consumer reporting agency sufficient proof of 
identification of the protected consumer and the representative; 

(C) Provides to the consumer reporting agency sufficient proof of 
authority to act on behalf of the protected consumer; and 

(D) Pays to the consumer reporting agency a fee as provided in 
subsection (j). 
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(d) If a consumer reporting agency does not have a consumer report 
pertaining to a protected consumer when the consumer reporting agency 
receives a request under subdivision (c)(2), the consumer reporting agency 
shall create a record for the protected consumer. 

(e) Within thirty (30) days after receiving a request that meets the require- 
ments of subdivision (c)(2), a consumer reporting agency shall place a protected 
consumer security freeze. 

(f) Unless a protected consumer security freeze is removed in accordance 
with subsection (h) or (k), a consumer reporting agency shall not release the 
protected consumer’s consumer report, any information derived from the 
protected consumer’s consumer report, or any record created for the protected 
consumer. 

(g) A protected consumer security freeze placed under subsection (e) shall 
remain in effect until: 

(1) The protected consumer or the representative requests the consumer 
reporting agency to remove the protected consumer security freeze in 
accordance with subsection (h); or 

(2) The protected consumer security freeze is removed in accordance with 
subsection (k). 

(h) If a protected consumer or the representative wishes to remove a 
protected consumer security freeze, the protected consumer or the represen- 
tative shall: 

(1) Submit a request for the removal of the protected consumer security 
freeze to the consumer reporting agency at the address or other point of 
contact and in the manner specified by the consumer reporting agency; 

(2) Provide to the consumer reporting agency: 

(A) In the case of a request by the protected consumer: 

(i) Proof that the sufficient proof of authority for the representative to 
act on behalf of the protected consumer is no longer valid; and 

(1) Sufficient proof of identification of the protected consumer; or 
(B) In the case of a request by the representative: 

(i) Sufficient proof of identification of the protected consumer and the 
representative; and 

(ii) Sufficient proof of authority to act on behalf of the protected 
consumer; and 

(3) Pay to the consumer reporting agency a fee as provided in subsection 
()). 

(i) Within thirty (30) days after receiving a request that meets the require- 
ments of subsection (h), the consumer reporting agency shall remove the 
protected consumer security freeze. 

(j)(1) Except as provided in subdivision (j)(2), a consumer reporting agency 

shall not charge any fee for any service performed under this section. 

(2) A consumer reporting agency may charge a reasonable fee, not 
exceeding ten dollars ($10.00), for each placement or removal of a protected 
consumer security freeze. 

(3) Notwithstanding subdivision (j)(2), a consumer reporting agency shall 
not charge any fee under this section if: 

(A) The protected consumer’s representative: 
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(1) Has obtained a police report of alleged identity fraud as described 
in § 39-14-150, and the protected consumer is the alleged victim; and 
(ii) Provides a copy of the police report to the consumer reporting 
agency; or 
(B) A request for the placement or removal of a protected consumer 
security freeze is for a protected consumer who is under sixteen (16) years 
of age at the time of the request and the consumer reporting agency has a 
consumer report pertaining to the protected consumer. 

(k) Aconsumer reporting agency may remove a protected consumer security 
freeze or delete a record of a protected consumer if the protected consumer 
security freeze was placed, or the record was created, based on a material 
misrepresentation of fact by the protected consumer or the representative. 

(/) If a consumer reporting agency negligently violates subsection (f) by 
releasing credit information that has been placed under a protected consumer 
security freeze, the affected protected consumer and representative shall be 
entitled to all remedies set out in § 47-18-2108 in addition to any other 





remedies provided for by law. 
(m) [Deleted by 2019 amendment.] 


(n) With regard to security freezes as described in this section, this section 


supersedes § 47-18-2108. 


History. 
Acts 2015, ch. 282, § 1; 2019, ch. 459, § 44. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 
The 2019 amendment deleted former (m), 
which read: “The division shall prepare a notice 


for the office of vital records to distribute on and 
after January 1, 2016, pursuant to § 68-3-314, 
that explains: 

“(1) How to request a consumer reporting 
agency to place a security freeze on a report or 
record relating to an individual who is under 
sixteen (16) years of age; and 

“(2) The benefits of having a security freeze 
on a credit report or record relating to an 
individual who is under sixteen (16) years of 
age.” 


Effective Dates. 
Acts 2015, ch. 282, § 3. July 1, 2015. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


PART 23 
CALLER IDENTIFICATION SPOOFING 


47-18-2301. Part definitions. 
As used in this part: 


(1) “Automatic number identification”: 
(A) Means a system that identifies the billing account for a call; and 
(B) Includes an enhanced 911 service capability that enables the 
automatic display of the ten-digit number used to place a 911 call from a 
wire line, wireless, interconnected VoIP, or nontraditional telephone 


service; 


(2) “Caller identification information” means information provided by a 
caller identification service regarding the telephone number, or other origi- 
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nation information, of a call or facsimile transmission made using a 
telecommunications service or an interconnected VoIP service, or of a text 
message sent using a text messaging service; 

(3) “Caller identification service”: 

(A) Means any service or device designed to provide the user of the 
service or device with the telephone number, or other origination informa- 
tion, of a call or facsimile transmission made using a telecommunications 
service or an interconnected VoIP service, or of a text message sent using 
a text messaging service; and 

(B) Includes automatic number identification services; 

(4) “Interconnected VoIP service” means an interconnected voice over 
internet protocol service that: 

(A) Enables real-time, two-way voice communications; 

(B) Requires a broadband internet connection from the user’s location; 

(C) Requires Internet protocol-compatible customer premises equip- 
ment; and 

(D) Permits users generally to receive calls that originate on the public 
switched telephone network and to terminate calls to the public switched 
telephone network; 

(5) “Place of primary use” means the street address where a subscriber’s 
use of a telecommunications service or interconnected VoIP service primarily 
occurs, which shall be: 

(A) The residential street address or the primary business street 
address of the subscriber or, in the case of a subscriber of interconnected 
VoIP service, the subscriber’s registered location; and 

(B) Within the licensed service area of the provider; 

(6) “Provider” means a person or entity that offers telecommunications 
service or interconnected VoIP service; 

(7) “Registered location” means the most recent information obtained by 
an interconnected VoIP service provider that identifies the physical location 
of an end user; 

(8) “Subscriber” means a person: 

(A) Who subscribes to a caller identification service in connection with 
a telecommunications service or an interconnected VoIP service; and 

(B) Whose place of primary use for the service described in subdivision 
(8)(A) is located in this state; 

(9) “Telecommunications service” means the offering of telecommunica- 
tions for a fee directly to the public, or to classes of users so as to be 
effectively available directly to the public, regardless of the facilities used; 

(10) “Text message”: 

(A) Means a real-time or near real-time message consisting of text, 
images, sounds, or other information that is transmitted from or received 
by a device that is identified as the transmitting or receiving device by 
means of a telephone number; 

(B) Includes a short message service (SMS) message, an enhanced 
message service (EMS) message, and a multimedia message service 
(MMS) message; and 

(C) Does not include a real-time, two-way voice or video communication; 
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and 

(11) “Text messaging service” means a service that permits the transmis- 
sion or receipt of a text message, including a service provided as part of or in 
connection with a telecommunications service or an interconnected VoIP 
service. 


History. Acts 2017, ch. 257, § 4 provided that the act, 
Acts 2017, ch. 257,.§. 1: which enacted this part, shall apply to prohib- 


Gonanilers Noten ited conduct occurring on or after July 1, 2017. 


For Preamble to the act relative to inaccurate Effective Dates. 
identification information of telephonic and Acts 2017, ch. 257, § 4. July 1, 2017. 
electronic communications and the need to es- 
tablish safeguards against this practice, see 
Acts 2017, ch. 257. 


47-18-2302. Offense of caller identification spoofing. 


(a) Except as provided in § 47-18-2308, it is an offense for a person, in 
connection with a telecommunications service or an interconnected VoIP 
service, to knowingly cause any caller identification service to transmit 
misleading or inaccurate caller identification information to a subscriber with 
the intent to defraud or cause harm to another person or to wrongfully obtain 
anything of value. 

(b) A violation of subsection (a) is a Class A misdemeanor. 

(c) Nothing in this section prohibits: 

(1) Criminal prosecution under any other law; 
(2) Acivil action brought by the attorney general and reporter pursuant to 

§ 47-18-2304; or 

(3) A civil action brought by an aggrieved person pursuant to § 47-18- 

2305. 

(d) The transmission of misleading or inaccurate caller identification infor- 
mation to a subscriber is an element of the offense under subsection (a) and 
occurs where the subscriber’s place of primary use for the caller identification 
service is located. 

(e) Pursuant to § 39-11-103 and subsection (d), if a subscriber’s place of 
primary use for the caller identification service is located in this state, an 
essential element of the offense under subsection (a) is committed in this state 
and a defendant is subject to prosecution in this state, regardless of whether 
the defendant was actually physically present in this state when the offense 
occurred. 

(f) Venue for the offense under subsection (a) shall be in any county where 
an essential element of the offense was committed, regardless of whether the 
defendant was actually physically present in the county when the offense 
occurred. 

(g) This section shall not apply to a provider; except that, a provider shall 
remain liable pursuant to this section if the provider acts with the intent to 
assist, aid, or abet, in the commission or concealment of any person planning 
or causing a caller identification service to transmit misleading or inaccurate 
caller identification information to a subscriber while the person has the intent 
to defraud, cause harm to another person, or wrongfully obtain anything of 
value. 


47-18-2303 


History. 
Acts 2017, ch. 257, § 1. 


Compiler’s Notes. 

For Preamble to the act relative to inaccurate 
identification information of telephonic and 
electronic communications and the need to es- 
tablish safeguards against this practice, see 
Acts 2017, ch. 257. 

Acts 2017, ch. 257, § 4 provided that the act, 
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which enacted this part, shall apply to prohib- 
ited conduct occurring on or after July 1, 2017. 


Effective Dates. 
Acts 2017, ch. 257, § 4. July 1, 2017. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
inal 


47-18-2303. Acts not prohibited or restricted. 


This part does not prohibit or restrict any of the following: 

(1) Subject to § 65-4-403, blocking the capability of a caller identification 
service to transmit caller identification information; 

(2) Any authorized law enforcement activity; 

(3) Any lawfully authorized investigative, protective, or intelligence ac- 


tivity of: 


(A) The United States or an intelligence agency of the United States; 
(B) This state or any political subdivision of this state; or 
(C) Any other state or a political subdivision of that state; 

(4) Acourt order that specifically authorizes the use of caller identification 


manipulation; or 


(5) The right of the attorney general and reporter to bring a civil action 
under 47 U.S.C. § 227(e)(6) to enforce the federal Truth in Caller ID Act of 


2009 (47 U.S.C. § 227). 


History. 
Acts 2017, ch. 257, § 1. 


Compiler’s Notes. 

For Preamble to the act relative to inaccurate 
identification information of telephonic and 
electronic communications and the need to es- 
tablish safeguards against this practice, see 
Acts 201 (cchi2o¢. 


Acts 2017, ch. 257, § 4 provided that the act, 
which enacted this part, shall apply to prohib- 
ited conduct occurring on or after July 1, 2017. 


Effective Dates. 
Acts 2017, ch. 257, § 4. July 1, 2017. 


47-18-2304. Action for injunctive relief and civil penalty by attorney 
general and reporter. 


(a) The attorney general and reporter may bring an action against a person 
who violates § 47-18-2302(a) to enjoin further violations and to recover a civil 
penalty of up to thirty thousand dollars ($30,000) per violation. 

(b)(1) Any civil penalty collected pursuant to this section shall be paid into 

the general fund of the state. 

(2) The prevailing party is entitled to reasonable attorney’s fees, court 
costs, and expenses; provided, that no court costs shall be taxed against the 
attorney general and reporter or this state in actions commenced under this 
section. 

(c) Jurisdiction for an action brought pursuant to this section shall be in the 
chancery or circuit court of Davidson County. 


History. 
Acts: 2017, ch. 257, § 1; 20179),ch: 217,.8.' 1; 


Compiler’s Notes. 
For Preamble to the act relative to inaccurate 
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identification information of telephonic and thousand dollars ($30,000) per violation” for 
electronic communications and the need to es- “ten thousand dollars ($10,000) per violation” 
tablish safeguards against this practice, see at the end of (a). 
Acts 2017, ch. 257. 

Acts 2017, ch. 257, § 4 provided that the act, Effective Dates. 
which enacted this part, shall apply to prohib- Acts 2017, ch. 257, § 4. July 1, 2017. 
ited conduct occurring on or after July 1, 2017. Acts 2019, ch. 217, § 4. April 23, 2019. 


Amendments. 
The 2019 amendment substituted “thirty 


47-18-2305. Private action for injunctive relief and damages. 


(a) Except as provided in subsection (d), any person who is aggrieved by a 
violation of § 47-18-2302(a) may bring an action to enjoin further violations 
and for the recovery of the person’s actual damages and actual expenses 
incurred, including court costs and attorney’s fees, against any person who is 
responsible for or knowingly participated in the violation. The injunctive relief 
available under this subsection (a) is in addition to any damages to which a 
person may be entitled. 

(b) Ifthe court finds that the violation of § 47-18-2302(a) was an intentional 
violation, or that the defendant has engaged in a pattern and practice of 
violations, the court may award three (3) times the actual damages sustained. 

(c) The action may be brought in the chancery or circuit court of Davidson 
County or in a court of competent jurisdiction where the alleged violation of 
§ 47-18-2302(a) took place. 

(d) Aperson does not have a cause of action against a provider for a violation 
of § 47-18-2302(a) unless the violation resulted from the provider’s gross 
negligence or intentional wrongdoing. 


History. Acts 2017, ch. 257, § 4 provided that the act, 
Acts 2017, ch. 257, § 1. which enacted this part, shall apply to prohib- 


CaapiereNotas ited conduct occurring on or after July 1, 2017. 


For Preamble to the act relative toinaccurate Effective Dates. 
identification information of telephonic and Acts 2017, ch. 257, § 4. July 1, 2017. 
electronic communications and the need to es- 
tablish safeguards against this practice, see 
Acts 2017, ch. 257. 


PART 24 
UNSOLICITED LOANS 


47-18-2404. Notices and obligations — Application — Damages. 


(a)(1) Any solicitation to lend money to a person for the consolidation or 
payment of other indebtedness which will result in that person’s owner- 
occupied residence becoming collateral or security for the loan or payment of 
money shall clearly state, in bold face type at least as large as any used in 
the solicitation otherwise, or by a separate clearly stated written notice, in 
bold face type at least ten (10) points, the following: 

(A) Failure to make timely payments or to repay the loan will result in 

the borrower’s home being subject to foreclosure; and 
(B) [Deleted by 2019 amendment. | 
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(2) Such solicitation shall, in like manner, state either one (1) of the 
following, as appropriate: 
(A) It is the obligation of the lender to make payments to prior lenders; 
or 
(B) It is the obligation of the borrower to make payments to prior 
lenders. 

(b) This section shall apply to all solicitations, whether made through the 
mails, in person, by telephone, fax, or electronically, or through any other 
agency or medium to a resident of the state. If the solicitation is made in 
person or by telephone, then the person making the solicitation shall clearly 
express the notices and obligations required to be given under subdivisions 
(a)(1) and (2). 

(c) Failure to comply with this section shall subject the lender to damages 
up to three (3) times the amount of actual damages pursuant to § 47-18-109. 

(d) The notices and obligations described in subsection (a) shall be clearly 
expressed in any debt consolidation contract or loan agreement consolidating 
such loans, in bold face type of at least ten (10) points, in immediate proximity 
to the space reserved for the signature of the borrower. 

(e) This section shall not apply to any state or national bank, credit union, 
savings and loan, or to any subsidiary or affiliate of any such state or national 
bank, credit union, savings and loan or any person or entity licensed by or 
subject to regulation by the department of financial institutions. 


History. 
Acts 2000, ch. 968, § 1; 2019, ch. 459, § 45. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment deleted former 
(a)(1)(B), which read: “Additional information 
on debt consolidation loans is available from 
the department of commerce and insurance, 
division of consumer affairs at 1-800-342-8385.” 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


PART 26 
STRUCTURED SETTLEMENT PROTECTION 


47-18-2602. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Annuity insurer” means an insurer that has issued an insurance 
policy or annuity contract used to fund periodic payments under a structured 


settlement; 


(2) “Applicable law” means state or federal statutes of the United States; 

(3) “Dependents” includes a payee’s spouse and minor children and all 
other family members and other persons for whom the payee is legally 
obligated to provide support, including alimony; 

(4) “Discounted present value” means the present value of future pay- 
ments, as determined by discounting such payments to the present using the 





| 
| 
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most recently published applicable federal rate for determining the present 
value of an annuity, as issued by the internal revenue service, and the 
present value of the payments to be transferred by the payee using the 
actual discount rate applied to the transfer, stated as an annual percentage 
rate; 

(5) “Independent professional advice” means advice of an attorney, certi- 
fied public accountant, actuary or other licensed professional adviser; 

(6) “Interested parties” means, with respect to any structured settlement, 
the payee, the annuity issuer, the structured settlement obligor, and any 
other party to the structured settlement that has continuing rights or 
obligations to receive or make payments under such structured settlement; 

(7) “Payee” means an individual who is receiving tax-free damage pay- 
ments under a structured settlement and proposes to make a transfer of 
payment rights thereunder; 

(8) “Qualified assignment agreement” means an agreement providing for 
a qualified assignment within the meaning of 26 U.S.C. § 180, as amended 
from time to time; 

(9) “Responsible administrative authority” means, with respect to a 
structured settlement, any government authority vested by law with exclu- 
sive jurisdiction over the settled claim resolved by such structured 
settlement; 

(10) “Settled claim” means the original tort claim; 

(11) “Structured settlement” means an arrangement for periodic payment 
of damages for personal injuries established by settlement or judgment in 
resolution of a tort claim; 

(12) “Structured settlement agreement” means the agreement, judgment, 
stipulation, or release embodying the terms of a structured settlement, 
including the rights of the payee to receive periodic payments; 

(13) “Structured settlement obligor” means, with respect to any struc- 
tured settlement, the party that has the continuing periodic payment 
obligation to the payee under a structured settlement agreement or a 
qualified assignment agreement; 

(14) “Structured settlement payment rights” means rights to receive 
periodic payments (including lump sum payments) under a structured 
settlement, whether from the settlement obligor or the annuity issuer 
where: 

(A) The payee is domiciled in this state; 

(B) The structured settlement agreement was approved by a court or 
responsible administrative authority in this state; or 

(C) The structured settlement agreement is governed by the laws of this 
state; 

(15) “Terms of the structured settlement” includes, with respect to any 
structured settlement, the terms of the structured settlement agreement, 
the annuity contract, any qualified assignment agreement and any order or 
approval of any court or responsible administrative authority or other 
government authority authorizing or approving such structured settlement; 

(16) “Transfer” means any sale, assignment, pledge, hypothecation, com- 
mutation, advance or other form of alienation or encumbrance made by a 
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(17) “Transfer agreement” means the agreement providing for transfer of 
structured settlement payment rights from a payee to a transferee. 


History. 
Acts 2000, ch. 758, § 3; 2016, ch. 795, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 795, § 4 provided that the act, 
which amended this section, shall apply to 
filings of an application of approval of a trans- 
fer of structured settlement payment rights 
filed on or after April 14, 2016. 


Amendments. 
The 2016 amendment substituted “any other 


party to the structured settlement that has 
continuing rights or obligations to receive or 
make payments” for “any other party that has 
continuing rights or obligations” in the defini- 
tion of “Interested parties”. 


Effective Dates. 
Acts 2016, ch. 795, § 4. April 14, 2016. 


NOTES TO DECISIONS 


1. “Applicable Law.” 

Approval of a transfer of a payee’s structured 
settlement payment rights, which allegedly vio- 
lated prior court orders, did not violate T.C.A. 
§ 47-18-2603 by violating “applicable law” be- 
cause “applicable law” was defined as a state or 


federal statute, which did not include court 
orders. In re A Transfer of Structured Settle- 
ment Payment Rights by Laurel J. Shanks, — 
S.W.3d —, 2014 Tenn. App. LEXIS 301 (Tenn. 
Ct. App. May 27, 2014). 


47-18-2603. Transfer agreement — Requirements. 


NOTES TO DECISIONS 


1. “Applicable Law.” 

Approval of a transfer of a payee’s structured 
settlement payment rights, which allegedly vio- 
lated prior court orders, did not violate T.C.A. 
§ 47-18-2603 by violating “applicable law” be- 
cause “applicable law” was defined as a state or 
federal statute, which did not include court 
orders. In re A Transfer of Structured Settle- 
ment Payment Rights by Laurel J. Shanks, — 
S.W.3d —, 2014 Tenn. App. LEXIS 301 (Tenn. 
Ct. App. May 27, 2014). 


Approval of a transfer of a payee’s structured 
settlement payment rights did not violate “ap- 
plicable law” by allegedly violating 26 U.S.C. 
§ 5891(b)(2)(A)G) because that statute merely 
said certain transfers did not qualify for an 
exception from taxation and did not mean an 
unqualified transfer violated the statute. In re 
A Transfer of Structured Settlement Payment 
Rights by Laurel J. Shanks, — S.W.3d —, 2014 
Tenn. App. LEXIS 301 (Tenn. Ct. App. May 27, 
2014). 


47-18-2604. Circuit court jurisdiction — Requirements for notice — 
Best interest standard — Fees. 


(a)(1) The circuit court shall have nonexclusive jurisdiction over any ap- 
proval of a transfer of structured settlement payment rights. 

(2) An application under this part for approval of transfer of structured 
settlement payment rights shall be made by the transferee and may be 


brought: 


(A) In the county in which the payee resides or where the settlement 
was approved or judgment rendered in the underlying tort claim; or 

(B) In any court or before any responsible administrative authority that 
approved the structured settlement agreement. 
(3)(A) Upon the filing of an application of approval of a transfer of 
structured settlement payment rights, any interested party may request a 
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hearing. If a hearing is requested, the court shall conduct a hearing within 

sixty (60) days from such ‘request. 

(B) The payee shall appear in person at the hearing, unless the court 
determines upon the motion of an interested party that good cause exists 
to excuse the payee from the hearing. 

(b) Not less than twenty (20) days prior to the scheduled hearing on any 
application for authorization of a transfer of structured settlement payment 
rights under § 47-18-2603, the transferee shall file with the court or respon- 
sible administrative authority and serve on any other government authority 
which previously approved the structured settlement, and on all interested 
parties, a notice of the proposed transfer and the application for its authori- 
zation, including in such notice: 

(1) A copy of the transferee’s application; 

(2) A copy of the transfer agreement; 

(3) A copy of the disclosure statement required under § 47-18-2603(2); 

(4) Notification that any interested party is entitled to support, oppose or 
otherwise respond to the transferee’s application, either in person or by 
counsel, by submitting written comments to the court or responsible admin- 
istrative authority or by participating in the hearing; 

(5) Notification of the time and place of the hearing and notification of the 
manner in which and the time by which written responses to the application 
must be filed (which shall be not less than fifteen (15) days after service of 
the transferee’s notice) in order to be considered by the court or responsible 
administrative authority; and 

(6) Asworn statement detailing whether there have been any requested, 
proposed, or approved transfers of the structured settlement payment rights 
prior to the instant filing. 

(c) In determining whether the transfer is in the payee’s best interest under 
§ 47-18-2603(3), the court should consider: 

(1) The terms of the transfer; 

(2) Whether the payee has other sources of income, other than the 
structured settlement payment rights to be transferred; 

(3) The effect of the transfer, if any, on the payee’s dependents and 
whether the transfer would be likely to result in financial hardship for such 
dependents; and 

(4) If a payee is currently required by a court order, judgment, or decree 
to pay child support or alimony, the effect of the transfer on the payee’s 
ability to continue to pay such support or alimony. 

(d) The structured settlement obligor and annuity issuer shall, as to all 
parties except the transferee, be discharged and released from any and all 
liability for the transferred payments. 

(e) The transferee and any assignee shall be liable to the structured 
settlement obligor and the annuity issuer for any and all taxes and other costs 
and liabilities, other than costs incurred in opposing the transfer, incurred as 
a result of complying with the court order approving the transfer. 

(f) Neither the annuity issuer nor the structured settlement obligor may be 
required to divide any structured settlement payment between the payee and 
any transferee or assignee or between two (2) or more transferees or assignees. 
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(g) If any party acting in bad faith withholds consent to the transfer, the 
court may, in its discretion, award the prevailing party reasonable attorney 


fees and costs. 


History. 
Acts 2000, ch. 758, § 5; 2016, ch. 795, §§ 2, 3. 


Compiler’s Notes. 

Acts 2016, ch. 795, § 4 provided that the act, 
which amended this section, shall apply to 
filings of an application of approval of a trans- 
fer of structured settlement payment rights 
filed on or after April 14, 2016. 


Amendments. 

The 2016 amendment substituted “any ap- 
proval” for “any application for authorization 
under § 47-18-2603” in (a)(1); and added (a)(2), 
(a)(3), and (b)(6). 


Effective Dates. 
Acts 2016, ch. 795, § 4. April 14, 2016. 


NOTES TO DECISIONS 


1. Multiple Transferees. 

Approving a payee’s request to order a com- 
pany receiving the payee’s structured settle- 
ment payments to remit the payee’s portion of 
those payments to another financial services 
company did not violate T.C.A. § 47-18-2604 
because the statute’s bar against requiring an 


annuity issuer or structured settlement obligor 
to divide structured settlement payments be- 
tween a payee and a transferee did not apply to 
transferees. In re A Transfer of Structured 
Settlement Payment Rights by Laurel J. 
Shanks, — S.W.3d —, 2014 Tenn. App. LEXIS 
301 (Tenn. Ct. App. May 27, 2014). 


47-18-2606. Other statutory provisions remain valid. 


NOTES TO DECISIONS 


1. “Applicable Law.” 

Approval of a transfer of a payee’s structured 
settlement payment rights did not violate “ap- 
plicable law” by allegedly violating 26 U.S.C. 
§ 5891(b)(2)(A)G) because that statute merely 
said certain transfers did not qualify for an 


exception from taxation and did not mean an 
unqualified transfer violated the statute. In re 
A Transfer of Structured Settlement Payment 
Rights by Laurel J. Shanks, — S.W.3d —, 2014 
Tenn. App. LEXIS 301 (Tenn. Ct. App. May 27, 
2014). 


PART 30 
PROTECTED HEALTH INFORMATION 


47-18-3001. Part definitions. 
As used in this part: 


(1) “Legal advertisement” means a solicitation of legal services through 
television; radio; internet, including a domain name; newspaper or other 
periodical; outdoor display; or other written, electronic, or recorded 


communication; 


(2) “Person” means an individual or legal entity that advertises legal 
services or that identifies potential clients for attorneys or law firms; 
(3) “Protected health information” has the meaning given that term in 45 


C.F.R. § 160.103; and 


(4) “Solicit” means offering to provide legal services by print; video or 
audio recording; or electronic communication or by personal, telephone, or 


real-time electronic contact. 


History. 
Acts 2019, ch. 119, § 1. 


Code Commission Notes. Acts 2019, ch. 119, 
§ 1 enacted a new part 56, §§ 47-18-5601 — 
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47-18-5606, but the part has been redesignated applies to conduct occurring on or after July 1, 
as part 30, §§ 47-18-3001 — 47-18-3006, by 2019. 


authority of the Code Commission. 
Effective Dates. 


Compiler’s Notes. Acts 2019, ch. 119, § 3. July 1, 2019. 
Acts 2019, ch. 119, § 3 provided that the act 


47-18-3002. Prohibitions on legal advertisement. 


(a) A person shall not do any of the following in a legal advertisement: 

(1) Fail to disclose at the beginning of any recorded advertisement or 
display in a conspicuous location on any printed or electronic written legal 
advertisement that the legal advertisement is a paid advertisement for legal 
services; 

(2) Present a legal advertisement as a “medical alert,” “health alert,” 
“consumer alert,” “public service announcement,” or other similar language; 

(3) Display the logo of a federal or state government agency in a manner 
that suggests an affiliation with or the sponsorship by that agency; 

(4) Use the word “recall” to refer to a product that has not been recalled 
by a government agency or through an agreement between a manufacturer 
and government agency; 

(5) Fail to identify the person responsible for the legal advertisement; or 

(6) Fail to identify the attorney or law firm that will represent clients, or 
to disclose that cases may be referred to another attorney or law firm to 
represent clients if the sponsor of the legal advertisement does not represent 
persons responding to the legal advertisement. 

(b) A person shall not use a legal advertisement to solicit clients who may 
allege an injury from a prescription drug or medical device approved, cleared, 
or the subject of a drug monograph authorized by the United States food and 
drug administration unless the legal advertisement also includes the informa- 
tion required in this section. 

(c) A legal advertisement soliciting clients who may allege an injury from a 
prescription drug approved, cleared, or the subject of a drug monograph 
authorized by the United States food and drug administration must: 

(1) Include the following warning: “Do not stop taking a prescribed 
medication without first consulting with your doctor. Discontinuing a 
prescribed medication without your doctor’s advice can result in injury or 
death.”; and 

(2) Disclose that the drug or medical device remains approved by the 
United States food and drug administration, unless the product has been 
recalled by a government agency or through an agreement between a 
manufacturer and government agency. 





History. Compiler’s Notes. 
Acts 2019, ch. 119, § 1. Acts 2019, ch. 119, § 3 provided that the act 
applies to conduct occurring on or after July 1, 


Code Commission Notes. Acts 2019, ch. 119, 9019 
§ 1 enacted a new part 56, §§ 47-18-5601 — ; 

47-18-5606, but the part has been redesignated yrefective Dates. 

as part 30, §§ 47-18-3001 — 47-18-3006, by 

authority of the Code Commission. ee eee iy 0) 2012: 
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47-18-3003. Prohibited uses of protected health information for pur- 


pose of soliciting individual for legal services. 


(a) A person shall not use, cause to be used, obtain, sell, transfer, or disclose 
protected health information to another person for the purpose of soliciting an 
individual for legal services without written authorization from the individual 
who is the subject of the information. 

(b) In addition to any other remedy provided by law: 

(1) A person who willfully and knowingly uses, causes to be used, obtains, 
sells, transfers, or discloses protected health information in violation of this 
section commits a Class A misdemeanor, punishable by a fine of one 
thousand dollars ($1,000), imprisonment, or both; and 

(2) A person who violates this section with the intent to use, cause to be 
used, obtain, sell, transfer, or disclose protected health information for the 
purpose of financial gain commits a Class C felony, punishable by a fine not 
to exceed two hundred fifty thousand dollars ($250,000), imprisonment of 
not less than three (3) years nor more than ten (10) years, or both. 

(c) This section does not apply to the use or disclosure of protected health 
information to an individual’s legal representative in the course of any judicial 
or administrative proceeding, or as otherwise permitted or required by law. 


History. 
Acts 2019, ch. 119, § 1. 


Code Commission Notes. Acts 2019, ch. 119, 
§ 1 enacted a new part 56, §§$ 47-18-5601 — 
47-18-5606, but the part has been redesignated 
as part 30, §§ 47-18-3001 — 47-18-3006, by 
authority of the Code Commission. 


Compiler’s Notes. 
Acts 2019, ch. 119, § 3 provided that the act 


applies to conduct occurring on or after July 1, 
2019. 


Effective Dates. 
Acts 2019, ch. 119, § 3. July 1, 2019. 


Cross-References. 

Penalty for Class A misdemeanor, § 40-35- 
111. 

Penalty for Class C felony, § 40-35-111. 


47-18-3004. Requirements for words and statements and disclosures. 


(a) Any words or statements required by this section to appear in a legal 
advertisement must be presented clearly and conspicuously. 

(b) Written disclosures must be clearly legible and, if televised or displayed 
electronically, displayed for a sufficient time to enable a viewer to easily see 
and fully read the disclosure. 

(c) Spoken disclosures must be plainly audible and clearly intelligible. 


History. 
Acts 2019, ch. 119, § 1. 


Code Commission Notes. Acts 2019, ch. 119, 
§ 1 enacted a new part 56, §§ 47-18-5601 — 
47-18-5606, but the part has been redesignated 
as part 30, §§ 47-18-3001 — 47-18-3006, by 
authority of the Code Commission. 


Compiler’s Notes. 

Acts 2019, ch. 119, § 3 provided that the act 
applies to conduct occurring on or after July 1, 
2019. 


Effective Dates. 
Acts 2019, ch. 119, § 3. July 1, 2019. 
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47-18-3005. Violations — Investigative and enforcement authority. 


(a) A violation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter. Any violation of this 
part constitutes an unfair or deceptive act or practice affecting trade or 
commerce and is subject to the penalties and remedies as provided in the 
Tennessee Consumer Protection Act of 1977, in addition to the penalties and 
remedies in this part. 

(b) The attorney general and reporter has all of the investigative and 
enforcement authority that the attorney general and reporter has under the 
Tennessee Consumer Protection Act of 1977 relating to alleged violations of 
this part. The attorney general and reporter may institute any proceedings 
involving alleged violations of this part in Davidson County circuit or chancery 
court or any other venue otherwise permitted by law. 

(c) Costs of any kind or nature cannot be taxed against the attorney general 


and reporter or the state in actions commenced under this part. 


History. 
Acts 2019, ch. 119, § 1. 


Code Commission Notes. Acts 2019, ch. 119, 
§ 1 enacted a new part 56, §§ 47-18-5601 — 
47-18-5606, but the part has been redesignated 
as part 30, §§ 47-18-3001 — 47-18-3006, by 
authority of the Code Commission. 


47-18-3006. Effect of part. 
Nothing in this part: 


Compiler’s Notes. 

Acts 2019, ch. 119, § 3 provided that the act 
applies to conduct occurring on or after July 1, 
2019. 


Effective Dates. 
Acts 2019, ch. 119, § 3. July 1, 2019. 


(1) Limits or otherwise affects the authority of the Tennessee Supreme 
Court to regulate the practice of law, enforce the Rules of Professional 
Conduct, or discipline persons admitted to the bar; or 

(2) Creates or implies liability on behalf of a broadcaster who holds a 
license for over-the-air terrestrial broadcasting from the federal communi- 
cations commission, or against a cable operator as defined in 47 U.S.C. § 522(5). 


History. 
Acts 2019, ch. 119, § 1. 


Code Commission Notes. Acts 2019, ch. 119, 
§ 1 enacted a new part 56, §§ 47-18-5601 — 
47-18-5606, but the part has been redesignated 
as part 30, §§ 47-18-3001 — 47-18-3006, by 
authority of the Code Commission. 


Compiler’s Notes. 

Acts 2019, ch. 119, § 3 provided that the act 
applies to conduct occurring on or after July 1, 
2019. 


Effective Dates. 
Acts 2019, ch. 119, § 3. July 1, 2019. 


PART 31 


PROTECTIONS FOR CONSUMERS OF FARM 
MACHINERY 


47-18-3101. Part definitions. 
As used in this part: 
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(1) “Authorized dealer” means an individual, corporation, or limited 
liability company authorized by a manufacturer or distributor to sell, barter, 
or exchange a particular make of new farm machinery; 

(2) “Clear title’ means legal ownership free from a perfected security 
interest or other perfected lien; 

(3) “Comparable farm machinery” means an identical or substantially 
similar replacement piece of farm machinery; 

(4) “Consumer” means: 

(A) A person who purchases or leases a piece of new farm machinery for 
purposes other than resale; or 

(B) Aperson entitled to enforce the obligations of a warranty during the 
quality assurance period; 

(5) “Distributor” means any person who sells or distributes new and 
unused farm machinery to authorized dealers; 

(6) “Express warranty” has the same meaning as described in § 47-2-313; 

(7) “Farm machinery”: 

(A) Means self-propelled equipment or machinery primarily designed 
and used for agricultural purposes purchased or leased by a consumer for 
the first time from a manufacturer, distributor, or authorized dealer; and 

(B) Does not include an off-highway vehicle as defined in § 55-8-101(12) 
and (13), an all-terrain vehicle as defined in § 55-8-101(1), lawn tractors, 
or lawn mowers; 

(8) “Full purchase price” means the cost paid by a consumer, including 
any collateral charge; 

(9) “Manufacturer” means a person who manufactures, assembles, or 
imports new farm machinery; 

(10) “Manufacturer’s warranty” means a warranty given by the manufac- 
turer of farm machinery against defects in the components and workman- 
ship and a promise to cure defects; 

(11) “Nonconformity” means any defect or condition affecting a piece of 
farm machinery that: 

(A) Does not conform with the terms of an express warranty issued by 
a manufacturer to a consumer; 

(B) Significantly impairs the use, value, or safe operation of the farm 
machinery; or 

(C) Is not the result of abuse, neglect, or failure by a consumer to 
operate and maintain the farm machinery according to a manufacturer’s 
operator manual or maintenance recommendations; 

(12) “Person” means a natural person, partnership, corporation, associa- 
tion, trust, estate, or other legal entity; 

(13) “Quality assurance period” means the earliest of the following: 

(A) Twelve (12) months after the date of delivery of new farm machinery 
to a consumer; 

(B) Twelve (12) months after the date of delivery of any comparable 
farm machinery to a consumer; or 
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(C) After the first six hundred (600) hours of operation of the farm 
machinery by a consumer; 

(14) “Reasonable allowance for use” means an amount attributable to use 
by a consumer: 

(A) Before the consumer’s first report of a nonconformity to a manufac- 
turer, distributor, or authorized dealer; 

(B) During any period of use of the farm machinery subsequent to the 
first report of nonconformity if the farm machinery is not out of service by 
reason of repair of a reported nonconformity; or 

(C) Of any comparable farm machinery provided by the manufacturer, 
distributor, or an authorized dealer to a consumer while the farm machin- 
ery purchased by the consumer is out of service for repair of a reported 
nonconformity, but not less than the fair lease value of the farm 
machinery; 

(15) “Reasonable number of repair attempts” means: 

(A) Three (3) attempts to repair the same nonconformity, the total cost 
of which equals at least thirty percent (30%) of the full purchase price of 
the farm machinery; or 

(B) Five (5) attempts to repair any nonconformity, the total cost of 
which equals at least fifty percent (50%) of the full purchase price of the 
farm machinery; and 
(16) “Seller”: 

(A) Means a person who sells, or contracts to sell, farm machinery at 
retail; and 

(B) Includes an authorized dealer, distributor, or manufacturer. 


History. | which enacted this part, applies to sales of farm 
Acts 2021, ch. 411, § 1. machinery made on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 411, § 2 provided that the act, Acts 2021, ch. 411, § 2. July 1, 2021. 


47-18-3102. Replacement or refund by manufacturer of farm machin- 
ery. 


(a) At the consumer’s discretion, a manufacturer shall replace farm machin- 
ery with comparable farm machinery or accept return of the farm machinery 
from a consumer and refund to the consumer the full purchase price and 
related repair costs specific to the machinery, less a reasonable allowance for 
use and a reasonable offset for physical damage to the farm machinery caused 
by the consumer, if: 

(1) The consumer provides written notice by certified mail to the manu- 
facturer, distributor, or authorized dealer that a piece of farm machinery 
does not conform to an applicable express warranty or manufacturer’s 
warranty during the quality assurance period; 

(2) The nonconformity substantially impairs the use of the farm machin- 
ery; and 

(3) The manufacturer, its agent, the distributor, or the authorized dealer 
cannot conform the farm machinery to an applicable express warranty or 
manufacturer’s warranty after a reasonable number of repair attempts. 
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(b) The consumer shall furnish possession of the nonconforming farm 
machinery to the manufacturer, distributor, or authorized dealer at the time of 
a refund or replacement. If a refund is made, then the refund must be made to 
the consumer, and lien holder or holder of a security interest, if any, as their 
interest may appear. If a replacement is made, then a consumer, lien holder, or 
lessor shall furnish clear title to, and possession of, the farm machinery to the 
manufacturer, distributor, or authorized dealer. 


History. which enacted this part, applies to sales of farm 
Acts 2021, ch. 411, § 1. machinery made on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 411, § 2 provided that the act, Acts 2021, ch. 411, § 2. July 1, 2021. 


47-18-3103. Affirmative defense. 


It is an affirmative defense to a claim under this part that: 

(1) A defect or condition does not substantially impair the use, value, or 
safety of the farm machinery; 

(2) A nonconformity is the result of an accident, abuse, neglect, or 
unauthorized modification of the farm machinery by a person other than the 
manufacturer, an agent of a manufacturer, the distributor, or an authorized 
dealer; or 

(3) The consumer did not file a claim in good faith. 


History. which enacted this part, applies to sales of farm 
Acts 2021, ch. 411, § 1. machinery made on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 411, § 2 provided that the act, Acts 2021, ch. 411, § 2. July 1, 2021. 


47-18-3104. Civil action — Recovery of costs and expenses — Media- 
tion. 


(a) A consumer may bring a civil action to enforce this part in a court of 
competent jurisdiction. A consumer must bring a legal action under this section 
within two (2) years after the date the consumer first reports a nonconformity 
to a manufacturer, an agent of a manufacturer, or an authorized dealer. 

(b) This part does not limit the rights or remedies available to a consumer 
under any other applicable law. 

(c) If a consumer prevails in a legal proceeding under this part, then the 
consumer may recover, as part of the judgment, a sum equal to the aggregate 
amount of costs and expenses, including attorney’s fees, based on: 

(1) Actual time expended by an attorney; and 

(2) Charges reasonably incurred by the consumer in connection with the 
commencement and prosecution of an action under this section as deter- 
mined by a court. 

(d) Before filing a legal action to enforce this part in a court of competent 
jurisdiction, the consumer and the manufacturer, distributor, or authorized 
dealer may, upon mutual agreement and in good faith, attempt to resolve any 
issue or claim in dispute through the use of an impartial third-party mediator. 
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History. 
Acts 2021, ch. 411, § 1. 


Compiler’s Notes. 
Acts 2021, ch. 411, § 2 provided that the act, 
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which enacted this part, applies to sales of farm 
machinery made on or after July 1, 2021. 


Effective Dates. 
Acts 2021, ch. 411, § 2. July 1, 2021. 


PARTS 32-49 
[RESERVED] 


PART 50 
CONSUMER AFFAIRS DIVISION 


47-18-5001. Office of the attorney general and reporter — Director of 


consumer affairs. 


(a) There is created a division of consumer affairs in the office of the attorney 


general and reporter. 


(b) The division of consumer affairs is headed by a director of consumer 
affairs who is appointed by, and serves at the pleasure of, the attorney general 


and reporter. 


History. 
Acts 19738, ch. 83, § 1; T.C.A.,. §§.43-114, 
43-1-202; Acts 2019, ch. 459, § 46. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment rewrote the section 
which read: “(a) There is hereby created in the 
department of commerce and insurance the 
division of consumer affairs. 

“(b) This division shall be headed by a direc- 
tor of consumer affairs who shall be appointed 
by, and serve at the pleasure of, the commis- 
sioner of commerce and insurance.” 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


47-18-5002. Power to employ personnel. 


The attorney general and reporter has the power to employ such personnel 
as may be necessary and appropriate to accomplish the purposes of this 
chapter, and the attorney general and reporter, or the attorney general’s 


designee, shall: 


(1) Serve as the central coordinating agency for receiving complaints by 
Tennessee consumers or about Tennessee businesses regarding unfair or 


deceptive acts or practices; 


(2) Provide copies to, or otherwise notify, the persons identified in the 
complaints as engaging in unfair or deceptive practices and allowing them 
an opportunity to respond, within a reasonable time, to the division with, if 
appropriate, a proposal to resolve the complaint. Upon receiving a response, 
the division may share the response with the complainant and may facilitate 
additional communication between the person identified in the complaint 
and the complainant in an effort to encourage a mutually agreeable 


resolution; 
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(3) Report annually to the general assembly on the activities of the 
division. The report shall include, but not be limited to, a statement of the 
investigatory and enforcement procedures and policies of the division, as 
well as a statement of the number of complaints filed and of investigations 
or enforcement proceedings instituted and of their disposition. The report 
shall not identify any person who has not been otherwise publicly identified 
in enforcement proceedings unless such person consents to identification. 
The report may include recommendations for proposed legislation designed 
to remedy specific unfair or deceptive acts or practices. Pursuant to the 
reporting requirements of this subdivision (3), the director of consumer 
affairs appointed pursuant to § 47-18-5001 shall provide a written report 
and testify annually to the commerce and labor committee of the senate and 
the commerce committee of the house of representatives. The reports made 
pursuant to this subdivision (3) must be submitted no later than February 1 


of each year; 


(4) Lend assistance to any district attorney general who elects to crimi- 
nally prosecute any person for any criminal act or practice directed against 


the consuming public; and 


(5) Promote consumer education and inform the public of policies, deci- 
sions, and legislation affecting consumers. 


History. 

Acts 1973, ch. 83, §° 2; 1977, ch. 438, $"5; 
T.C.A., 8§ 43-115, 43-1-203; Acts 20138, ch. 236, 
§ 15; 2018, ch. 684, § 1; 2019, ch. 459, §§ 47, 
48; 2021, ch. 64, § 66. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2018 amendment added the last two 
sentences in (6). 

The 2019 amendment rewrote the introduc- 
tory language and (1)-(2), which read: “The 
division of consumer affairs has the power to 
employ such personnel as may be approved by 
the commissioners of commerce and insurance 
and finance and administration, and shall: 

“(1) Enforce part 1 of this chapter and this 
section throughout the state of Tennessee; 

“(2) Employ within budgetary limitations the 
necessary professional, investigative, and cleri- 
cal staff needed to effectuate part 1 of this 
chapter and this section;”; deleted former (3)- 
(5), which read: “(3) Promulgate reasonable 
procedural rules and regulations needed to 
carry out part 1 of this chapter and this section. 
These rules shall be adopted in accordance with 
the Uniform Administrative Procedure Act, 


compiled in title 4, chapter 5. Prior to the 
promulgation of any rule or regulation having 
the force or effect of law, such rule or regulation 
must be submitted to the commerce and labor 
committee of the senate and to the consumer 
and human resources committee of the house of 
representatives for their concurrence. Any rule 
or regulation which is not acted upon by such 
committees within thirty (30) days after notice 
of the filing thereof is given to the chairs of the 
committees shall become effective notwith- 
standing subsequent action by the committees; 

“(4) Conduct investigations and research, 
hold public hearings, or conduct and publish 
studies relating to the distribution or furnish- 
ing of goods or services to or for the use of 
consumers when the division or the attorney 
general and reporter has reason to believe that 
there are or have been persistent or consistent 
violations of part 1 of this chapter and this 
section; provided, that § 47-18-106 shall not be 
applicable to this subdivision (4); 

“(5) Serve as the central coordinating agency 
and clearinghouse for receiving complaints by 
Tennessee consumers of illegal, fraudulent, de- 
ceptive or dangerous practices;”; and redesig- 
nated former (6)-(8) as present (3)-(5). 

The 2021 amendment substituted the second 
occurrence of “commerce” for “consumer and 
human resources” in (3). 


Effective Dates. 
Acts 2018, ch. 684, § 2. April 12, 2018. 
Acts 2019, ch. 459, § 56. September 30, 2019. 
Acts 2021, ch. 64, § 132. March 29, 2021. 
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47-18-5003. Plan to receive and disseminate on attorney general and 
reporter’s website reports of scams, schemes, swindles, 
and other frauds that target adults. 


The director shall develop and implement a plan to receive and disseminate 
on the attorney general and reporter’s website reports of scams, schemes, 
swindles, and other frauds that target adults, as defined in § 71-6-102. 


History. 
Acts 2016, ch. 1044, § 3; 2019, ch. 459, § 49. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment rewrote the section 
which read: “(a) The division of consumer af- 
fairs shall develop and implement a plan to 


site reports of scams, schemes, swindles, and 
other frauds that target adults, as the term is 
defined in § 71-6-102. 

“(b) The division shall report on its progress 
to the chairs of the health committee of the 
house of representatives and health and wel- 
fare committee of the senate by October 15, 
2016.” 


Effective Dates. 
Acts 2016, ch. 1044, § 11. April 28, 2016. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


Cross-References. 
Reporting requirement satisfied by notice to 
general assembly members of publication of 


receive and disseminate on the division’s web 


PART 51 
TENNESSEE PRICE-GOUGING ACT OF 2002 


report, § 3-1-114. 


47-18-5101. Legislative intent. 


The general assembly finds and declares that: 

(1) The threats of terrorism are real and could impose horrific social and 
economic damage on Tennessee; 

(2) Terrorist attacks can dismantle the stability of markets and free trade; 

(3) Pricing of consumer goods and services is generally best left to the 
marketplace under ordinary conditions, but when an abnormal economic 
disruption for goods and services results in abnormal disruptions of the 
market, the public interest requires that excessive and unjustified increases 
in the prices of consumer goods and services should be discouraged; 

(4) Because of the September 11, 2001, terrorist attacks that took place in 
New York and Arlington, Virginia, some businesses across Tennessee en- 
gaged in the economic practice commonly known as price-gouging; 

(5) Protecting the public from price-gouging is a vital function of state 
government in providing for the health, safety, and welfare of consumers; 

(6) The intent of the general assembly in enacting this part is to protect 
citizens from excessive and unjustified increases in the prices charged 
during or shortly after an abnormal economic disruption for goods and 
services that are vital or necessary for the consumer. Further, it is the intent 
of the general assembly that this part be liberally construed so that its 
beneficial purposes may be served. 
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History. mal economic disruption for goods and services” 
Acts 2002, ch. 807, § 2; 2018, ch. 624, §§ 1,2. for “a declared state of emergency” in (3) and in 


Céinpiler’s\ Notes: the first sentence of (6). 


Acts 2018, ch. 624, § 6 provided that the act, Effective Dates. 


which amended this section, shall apply to Acts 2018, ch. 624, § 6. April 2, 2018. 
violations occurring on or after April 2, 2018. 


Amendments. 
The 2018 amendment substituted “an abnor- 


47-18-5102. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Abnormal economic disruption” means a disruption or anticipated 
disruption to usual business conditions caused by a natural or man-made 


—_— 


Se Em 


disaster or emergency resulting from a terrorist attack, war, strike, civil 
disturbance, tornado, earthquake, fire, flood, or any other natural disaster or 
man-made disaster; 

(2) “Building materials” means lumber, construction tools, windows, and 
anything else used in the building or rebuilding of property; 

(3) “Consumer food item” means any article that is used or intended for 
use for food, drink, confection, or condiment by a person or animal; 

(4) “Costs” means any expense or expenditure directly or indirectly 
related to the sale of a good or provision of a service or the operation of the 
person’s business; 

(5) “Emergency supplies” includes, but is not limited to, water, flashlights, 
radios, batteries, candles, blankets, soap, diapers, temporary shelters, tape, 
toiletries, plywood, nails, and hammers; 

(6) “Gasoline” means any fuel used to power any motor vehicle or power 
tool; 

(7) “Goods” has the same meaning as provided in § 47-18-1083; 

(8) “Housing” means any rental housing leased on a month-to-month 
term; 

(9) “Medical supplies” includes, but is not limited to, prescription and 
nonprescription medications, bandages, gauze, isopropyl! alcohol, and anti- 
bacterial products; 

(10) “Person” has the same meaning as provided in § 47-18-1083; 

(11) “Repair or reconstruction services” means services performed by any 
person for repairs to residential or commercial property of any type that is 
damaged as a result of a disaster or terrorist attack; 

(12) “Services” has the same meaning as provided in § 47-18-103; and 

(13) [Deleted by 2018 amendment.] 

(14) “Transportation, freight, and storage services” means any service 
that is performed by any company that contracts to move, store, or transport 
personal or business property or rents equipment for those purposes. 


History. Amendments. 
Acts 2002, ch. 807, § 2; 2018, ch. 624, § 3. The 2018 amendment added the definitions 
Compilers Notes: of “abnormal economic disruption” and “costs” 
Acts 2018, ch, 624, § 6 provided that the aét and deleted the former definition of “state of 
: . > emergency” which read: “‘State of emergency’ 


which amended this section, shall apply to . 
means a natural or man-made disaster or emer- 


violations occurring on or after April 2, 2018. 


————E———— 


ES 
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gency resulting from terrorist attack, war, 
strike, civil disturbance, tornado, earthquake, 
fire, flood, or any other natural disaster declared 
by the president of the United States or by the 


governor pursuant to title 58, chapter 2, part 1;”. 


Effective Dates. 
Acts 2018, ch. 624, § 6. April 2, 2018. 


47-18-5103. Prohibited acts during declaration of abnormal economic 
disruption. 


(a)(1) Upon the declaration of an abnormal economic disruption by the 
governor by proclamation or executive order, and continuing for a maximum 
of fifteen (15) calendar days, unless extended by a subsequent declaration in 
any county or municipality covered by the abnormal economic disruption, a 
person is prohibited from charging any other person a price for the following 
goods or services that is grossly in excess of the price generally charged for 


the same or similar goods or services in the usual course of business: 


(A) Consumer food items; 


(B) Repair or construction services; 


(C) Emergency supplies; 
(D) Medical supplies; 
(E) Building materials; 
(F) Gasoline; 


(G) Transportation, freight, and storage services; or 


(H) Housing. 


(2) Adeclaration of an abnormal economic disruption by the governor may 
specify that only certain goods or services are covered by the prohibition 


described in subdivision (a)(1). 


(b) A price increase is not grossly excessive if the increase was directly 


attributable to: 


(1) Price increases in applicable regional, national, or international com- 


modity markets; 


(2) Pricing set forth in any pre-existing agreement, including stored and 


in-transit inventory; 


(3) Additional costs imposed on the person by the supplier of the goods or 


services; or 


(4) Additional costs for labor, services, or materials used to provide the 
goods or services, including costs of replacement inventory, additional costs 
to transport goods or services, and additional labor charges. 


History. 
Acts 2002, ch. 807, § 2; 2018, ch. 624, § 4. 


Compiler’s Notes. 

Acts 2018, ch. 624, § 6 provided that the act, 
which amended this section, shall apply to 
violations occurring on or after April 2, 2018. 


Amendments. 

The 2018 amendment rewrote the section 
which read: “Upon the proclamation of a state 
of emergency and continuing until the state of 
emergency is terminated, it is unlawful, in any 
county or municipality covered by the state of 


emergency, for any person to charge any other 
person a price for any consumer food item; 
repair or construction services; emergency sup- 
plies; medical supplies; building materials; 
gasoline; transportation, freight, and storage 
services; or housing, that is grossly in excess of 
the price generally charged for the same or 
similar goods or services in the usual course of 
business immediately prior to the events giving 
rise to the state of emergency. An otherwise 
grossly excessive price increase shall not be 
unlawful if the person charging such higher 
price establishes by prima facie evidence that 
the increase was directly attributable to addi- 
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tional costs imposed on it by the supplier of the Effective Dates. 

goods or services, or was directly attributable to Acts 2018, ch. 624, § 6. April 2, 2018. 
additional costs for labor or materials used to 

provide the goods or services.” 


47-18-5104. Violation — Unfair or deceptive act or practice — Penal- 
ties cumulative. 


(a) Violation of any provision of this part, or any rules and regulations 
promulgated hereunder, constitutes an unfair or deceptive act or practice 
under § 47-18-104(a); provided, that no criminal penalty shall be incurred for 
violation of this part. A civil action for violation of this part may be brought 
under part 1 of this chapter. 

(b) The remedies and penalties provided in this section are cumulative. This 
part preempts any local ordinance prohibiting the same or similar conduct or 
imposing a more severe penalty for the same or similar conduct prohibited in 
this part. 


History. (b), substituted “This part preempts” for “Noth- 
Acts 2002, ch. 807, § 2; 2018, ch. 624, § 5. ing in this part shall preempt” at the beginning 


ie and inserted “or similar” near the end. 
Compiler’s Notes. 


Acts 2018, ch. 624, § 6 provided that the act, Effective Dates. 


which amended this section, shall apply to Acts 2018, ch. 624, § 6. April 2, 2018. 
violations occurring on or after April 2, 2018. 


Amendments. 
The 2018 amendment, in the last sentence of 


PART 52 
ANTI-PHISHING ACT OF 2006 


47-18-5202. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Ascertainable loss” means an identifiable deprivation, detriment or 
injury arising from the identity theft or from any unfair, misleading or 
deceptive act or practice, even when the precise amount of the loss is not 
known. Whenever a violation of this part has occurred, an ascertainable loss 
shall be presumed to exist; 

(2) “Attorney general” means the attorney general and reporter, or the 
attorney general and reporter’s designee; 

(3) “Electronic mail message” means a message sent to a unique destina- 
tion, commonly expressed as a string of characters, consisting of a unique 
user name or mailbox, commonly referred to as the “local part,” and a 
reference to an Internet domain, commonly referred to as the “domain part,” 
whether or not displayed, to which an electronic message can be sent or 
delivered; 

(4) “Identification documents” means any card, certificate or document 
that identifies, or purports to identify, the bearer of such document, whether 
or not intended for use as identification, and includes, but is not limited to, 
documents purporting to be driver licenses, nondriver identification cards, 
birth certificates, marriage certificates, divorce certificates, passports, im- 
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migration documents, social security cards, employee identification cards, cards 
issued by the government to provide benefits of any sort, health care benefit 
cards, or health benefit organization, insurance company or managed care 
organization cards for the purpose of identifying a person eligible for services; 

(5) “Identifying information” means, with respect to an individual, any of 
the following: 

(A) Social security number; 

(B) Driver license number; 

(C) Bank account number; 

(D) Credit card or debit card number; 

(E) Personal identification number (PIN); 

(F) Biometric data; 

(G) Private medical information (PMI); 

(H) Fingerprints; 

(I) Account password; or 

(J) Any other piece of information that can be used to access an 
individual’s financial accounts or obtain identification, act as identifica- 
tion, or obtain goods or services; 

(6) “Internet” means the global information system that is logically linked 
together by a globally unique address space based on the Internet protocol 
(IP), or its subsequent extensions, and that is able to support communica- 
tions using the Transmission Control Protocol/Internet Protocol (TCP/IP) 
suite, or its subsequent extensions, or other [P-compatible protocols, and 
that provides, uses, or makes accessible, either publicly or privately, high 
level services layered on communications and related infrastructure; 

(7) “Person” means a natural person, consumer, individual, governmental 
agency, partnership, corporation, trust, estate, incorporated or unincorpo- 
rated association, and any other legal or commercial entity however 
organized; 

(8) “Tennessee Consumer Protection Act” means the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter and related 
statutes. Related statutes specifically include any statute that indicates 
within the law, regulation or rule that a violation of that law, regulation or 
rule is a violation of the Tennessee Consumer Protection Act. Without 
limiting the scope of this subdivision (8), related statutes include, but are not 
limited to, the Membership Camping Act, compiled in title 66, chapter 32, 
part 3; 

(9) “Web page” means a location that has a single uniform resource locator 
or other single location with respect to the Internet; and 

(10) “Wireless communication” includes text messages sent and received 
on smart devices. 


History. 
Acts 2006, ch. 566, § 3; 2019, ch. 459, § 50; 
Bue, £040, 8 L. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 


fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment added the definition of 
“attorney general”; and deleted the former defi- 
nition of “division” which read: “‘Division’ 
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means the division of consumer affairs of the Effective Dates. 

department of commerce and insurance;”. Acts 2019, ch. 459, § 56. September 30, 2019. 
The 2021 amendment added the definition of Acts 2021, ch. 370, § 2. May 11, 2021. 

“wireless communication”. 


47-18-5203. Violation of part. 


(a) It shall be unlawful for any person to represent oneself, either directly or 
by implication, to be another person, without the authorization or permission 
of such other person, through the use of the Internet, electronic mail messages 
or any other electronic means, including wireless communication, and to 
solicit, request, or take any action to induce a resident of this state to provide 
identifying information or identification documents. 

(b) It shall be unlawful for any person without the authorization or 
permission of the person who is the subject of the identifying information, with 
the intent to defraud, for such person’s own use or the use of a third person, or 
to sell or distribute the information to another, to: 

(1) Fraudulently obtain, record or access identifying information that 
would assist in accessing financial resources, obtaining identification docu- 
ments, or obtaining benefits of such other person; 

(2) Obtain goods or services through the use of identifying information of 
such other person; or 

(3) Obtain identification documents in such other person’s name. 

(c) It shall be unlawful for any person with the intent to defraud and 
without the authorization or permission of the person who is the owner or 
licensee of a web page or web site to: 

(1) Knowingly duplicate or mimic all or any portion of the web site or web 
page; 

(2) Direct or redirect an electronic mail message from the IP address of a 
person to any other IP address; 

(3) Use any trademark, logo, name, or copyright of another person on a 
web page; or 

(4) Create an apparent but false link to a web page of a person that is 
directed or redirected to a web page or IP address other than that of the 
person represented. 

(d) It shall be unlawful for any person to attempt to commit any of the 
violations enumerated in this section. 

(e) In addition to the penalties set forth in § 47-18-5205, a person who 
knowingly violates: 

(1) Subsection (a), (b), or (c) commits a Class A misdemeanor; or 

(2) Subsection (d) commits a Class B misdemeanor. 


History. which amended this section, shall apply to 
Acts 2006, ch. 566, § 4; 2017, ch. 257, §§ 2,3. prohibited conduct occurring on or after July 1, 
2017. 


Compiler’s Notes. 
For Preamble to the act relative to inaccurate Amendments. 
identification information of telephonic and The 2017 amendment substituted “viola- 
electronic communications and the need to es- _ tions” for “offenses” in (d): and added (e). 
tablish safeguards against this practice, see 
Acts 2017, ch. 257. Effective Dates. 
Acts 2017, ch. 257, § 4 provided that the act, Acts 2017, ch. 257, § 4. July 1, 2017. 
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- Cross-References. 
: Penalties for Class A and B misdemeanors, 
§ 40-35-111. 


47-18-5205. Violation of part constituting violation of the Tennessee 
Consumer Protection Act — Application and construction. 


(a) Aviolation of this part constitutes a violation of the Tennessee Consumer 
Protection Act. 

(b) For the purpose of application of the Tennessee Consumer Protection 
Act, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting trade or commerce and subject to the 
penalties and remedies as provided in such act, in addition to the penalties and 
remedies set forth in this part. 

(c) If the attorney general has reason to believe that a person has violated 
this part, then the attorney general may institute a proceeding under this 
chapter. 


History. 
Acts 2006, ch. 566, § 6; 2019, ch. 459, § 51. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 


Amendments. 

The 2019 amendment rewrote (c) which read: 
“If the division has reason to believe that any 
person has violated any provision of this part, 
the attorney general and reporter, at the re- 
quest of the division, may institute a proceed- 
ing under this chapter.” 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


office of the attorney general and reporter. 


PART 53 
TENNESSEE TRUTH IN MUSIC ADVERTISING ACT 


47-18-5304. Violations — Application and construction. 


(a) A violation of this part constitutes a violation of the Tennessee Consumer 
Protection Act of 1977, compiled in part 1 of this chapter. 

(b) For the purpose of application of the Tennessee Consumer Protection Act 
of 1977, any violation of this part shall be construed to constitute an unfair or 
deceptive act or practice affecting the conduct of trade or commerce and subject 
to the penalties and remedies as provided by that act. The attorney general 
may assess a civil penalty of not less than five thousand dollars ($5,000) nor 
more than fifteen thousand dollars ($15,000) for a violation of this part. For 
purposes of this part, each performance in violation of this part constitutes a 
separate violation of this part. The civil penalties recoverable by this state 
under this part are supplemental and cumulative to any other available civil 
or criminal penalties and relief available under other laws, regulations and 
rules, including, but not limited to, those available pursuant to § 47-18-108. 


47-18-5506 


History. 
Acts 2007, ch. 277, § 1; 2019, ch. 459, § 52. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
tion of the division of consumer affairs of the 
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office of the attorney general and reporter. 


Amendments. 

The 2019 amendment substituted “The attor- 
ney general” for “The division of consumer 
affairs in the department of commerce and 
insurance” at the beginning of the second sen- 
tence in (b). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


PART 55 
UNIFORM DEBT-MANAGEMENT SERVICES ACT 


47-18-5506. Application for registration — Required information. 
[Effective until October 1, 2021. See the version effective 
on October 1, 2021.] 


An application for registration must be signed under oath and include: 

(1) The applicant’s name, principal business address and telephone num- 
ber, and all other business addresses in this state, electronic-mail addresses 
and Internet web site addresses; 

(2) All names under which the applicant conducts business; 

(3) The address of each location in this state at which the applicant will 
provide debt-management services or a statement that the applicant will 
have no such location; 

(4) The name and home address of each officer and director of the 
applicant and each person that owns at least ten percent (10%) of the 
applicant; 

(5) Identification of every jurisdiction in which, during the five (5) years 
immediately preceding the application: 

(A) The applicant or any of its officers or directors has been licensed or 
registered to provide debt-management services; or 

(B) Individuals have resided when they received debt-management 
services from the applicant; 

(6) Astatement describing, to the extent it is known or should be known 
by the applicant, any material civil or criminal judgment or litigation and 
any material administrative or enforcement action by a governmental 
agency in any jurisdiction against the applicant, any of its officers, directors, 
owners, or agents, or any person who is authorized to have access to the trust 
account required by § 47-18-5522; 

(7) The applicant’s financial statements, reviewed by a licensed accoun- 
tant, for each of the two (2) years immediately preceding the application or, 
if it has not been in operation for the two (2) years preceding the application, 
for the period of its existence. If the applicant claims nonprofit or tax exempt 
status, or if the applicant’s business practices involve holding, accessing or 
directing the funds of an individual, the financial statements required by 
this part shall be audited by a licensed accountant; 

(8) Evidence of accreditation or certification by an independent accredit- 


181 CONSUMER PROTECTION 47-18-5506 


ing or certifying organization approved by the administrator; 

(9) Evidence that, within twelve (12) months after initial employment, 
each of the applicant’s counselors becomes certified as a certified counselor 
or certified debt specialist; 

(10) A description of the three (3) most commonly used educational 
programs that the applicant provides or intends to provide to individuals 
who reside in this state and a copy of any materials used or to be used in 
those programs; 

(11) A description of the applicant’s financial analysis and initial budget 
plan, including any form or electronic model, used to evaluate the financial 
condition of individuals; 

(12) A copy of each form of agreement that the applicant will use with 
individuals who reside in this state; 

(13) The schedule of fees and charges that the applicant will use with 
individuals who reside in this state; 

(14)(A) At the applicant’s expense, the results of a state and national 

fingerprint-based criminal history records check conducted by the federal 

bureau of investigation (FBI) or the Tennessee bureau of investigation 

(TBD, covering every officer of the applicant and every employee or agent 

of the applicant who is authorized to have access to the trust account 

required by § 47-18-5522; 

(B) The applicant shall obtain electronically-scanned fingerprints 
placed on standard FBI or TBI applicant cards through a company that 
has contracted with the state to provide a fingerprinting service; provided, 
however, that the administrator may allow the applicant to instead 
provide the administrator with three (3) sets of classifiable fingerprints on 
standard FBI or TBI applicant cards for processing by the FBI or TBI for 
good cause; 

(C) In the event the state no longer contracts with any company to 
provide an electronic fingerprinting service, the applicant shall submit 
three (3) classifiable TBI and FBI fingerprint cards to be processed at the 
applicant’s expense; 

(15) The names and addresses of all employers of each director during the 
ten (10) years immediately preceding the application; 

(16) A description of any ownership interest of at least ten percent (10%) 
by a director, owner or employee of the applicant in: 

(A) Any affiliate of the applicant; or 

(B) Any entity that provides products or services to the applicant or any 
individual relating to the applicant’s debt-management services; 

(17) If an applicant claims nonprofit or tax exempt status, or if an 
applicant’s business practices involve holding, accessing or directing the 
funds of an individual, a statement of the amount of compensation of the 
applicant’s five (5) most highly compensated employees for each of the three 
(3) years immediately preceding the application or, if the applicant has not 
been in operation for the three (3) years preceding the application, for the 
period of the applicant’s existence; 

(18) The identity of each director who is an affiliate, as defined in 
§ 47-18-5502(2)(A) or (2)(B)(i), (ii), (iv), (v), (vi) or (vii), of the applicant; and 
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(19) Any other information that the administrator reasonably requires to 
perform the administrator’s duties under § 47-18-5509. 


History. 
Acts 2009, ch. 469, § 1; 2011, ch. 156, § 1; 
2015, ch. 339, § 24; 2018, ch. 763, § 1. 


Amendments. 

The 2015 amendment, in (14), designated the 
existing first sentence as (A), designated the 
second sentence as (B) and, in (B), deleted 
“either” preceding “obtain electronically”; de- 
leted “the” preceding “TBI” three times, substi- 
tuted “; provided, however, that the administra- 


tor may allow the applicant to instead provide” 
for “or the applicant shall provide” and added 
“for good cause” to the end; and added (C). 

The 2018 amendment inserted “or certifica- 
tion” and “or certifying” in (8). 


Effective Dates. 

Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 

Acts 2018, ch. 763, § 2. April 19, 2018. 


47-18-5506. Application for registration — Required information. 


[Effective on October 1, 2021. See the version effective 
until October 1, 2021.] 


An application for registration must be signed under oath and include: 

(1) The applicant’s name, principal business address and telephone num- 
ber, and all other business addresses in this state, electronic-mail addresses 
and Internet web site addresses; 

(2) All names under which the applicant conducts business; 

(3) The address of each location in this state at which the applicant will 
provide debt-management services or a statement that the applicant will have 
no such location; 

(4) The name and home address of each officer and director of the 
applicant and each person that owns at least ten percent (10%) of the 
applicant; 

(5) Identification of every jurisdiction in which, during the five (5) years 
immediately preceding the application: 

(A) The applicant or any of its officers or directors has been licensed or 
registered to provide debt-management services; or 

(B) Individuals have resided when they received debt-management 
services from the applicant; 

(6) A statement describing, to the extent it is known or should be known by 
the applicant, any material civil or criminal judgment or litigation and any 
material administrative or enforcement action by a governmental agency in 
any jurisdiction against the applicant, any of its officers, directors, owners, or 
agents, or any person who is authorized to have access to the trust account 
required by § 47-18-5522; 

(7) The applicant’s financial statements, reviewed by a licensed accoun- 
tant, for each of the two (2) years immediately preceding the application or, if 
it has not been in operation for the two (2) years preceding the application, for 
the period of its existence. If the applicant claims nonprofit or tax exempt 
status, or if the applicant’s business practices involve holding, accessing or 
directing the funds of an individual, the financial statements required by this 
part shall be audited by a licensed accountant; 

(8) Evidence of accreditation or certification by an independent accrediting 
or certifying organization approved by the administrator; 
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(9) Evidence that, within twelve (12) months after initial employment, 
each of the applicant’s counselors becomes certified as a certified counselor or 
certified debt specialist; 

(10) A description of the three (3) most commonly used educational 
programs that the applicant provides or intends to provide to individuals 
who reside in this state and a copy of any materials used or to be used in those 
programs; 

(11) A description of the applicant’s financial analysis and initial budget 
plan, including any form or electronic model, used to evaluate the financial 
condition of individuals; 

(12) A copy of each form of agreement that the applicant will use with 
individuals who reside in this state; 

(13) The schedule of fees and charges that the applicant will use with 
individuals who reside in this state; 

(14)(A) At the applicant’s expense, the results of a state and national 

fingerprint-based criminal history records check conducted by the federal 

bureau of investigation (FBI) or the Tennessee bureau of investigation 

(TBI), covering every officer, employee, or agent of the applicant who is 

authorized to have access to the trust account required by § 47-18-5522; 

(B) The applicant shall obtain electronically-scanned fingerprints 
placed on standard FBI or TBI applicant cards through a company that 
has contracted with the state to provide a fingerprinting service; provided, 
however, that the administrator may allow the applicant to instead provide 
the administrator with three (3) sets of classifiable fingerprints on standard 

FBI or TBI applicant cards for processing by the FBI or TBI for good cause; 

(C) In the event the state no longer contracts with any company to 
provide an electronic fingerprinting service, the applicant shall submit 
three (3) classifiable TBI and FBI fingerprint cards to be processed at the 
applicant's expense; 

(15) The names and addresses of all employers of each director during the 
ten (10) years immediately preceding the application; 

(16) A description of any ownership interest of at least ten percent (10%) by 
a director, owner or employee of the applicant in: 

(A) Any affiliate of the applicant; or 

(B) Any entity that provides products or services to the applicant or any 
individual relating to the applicant’s debt-management services; 

(17) If an applicant claims nonprofit or tax exempt status, or if an 
applicant’s business practices involve holding, accessing or directing the 
funds of an individual, a statement of the amount of compensation of the 
applicant’s five (5) most highly compensated employees for each of the three 
(3) years immediately preceding the application or, if the applicant has not 
been in operation for the three (3) years preceding the application, for the 
period of the applicant’s existence; 

(18) The identity of each director who is an affiliate, as defined in 
§ 47-18-5502(2)(A) or (2)(B)(v), (ww), (iv), (v), (vd) or (vii), of the applicant; and 

(19) Any other information that the administrator reasonably requires to 
perform the administrator’s duties under § 47-18-5509. 


47-18-5509 


History. 

Acts 2009, ch. 469, § 1; 2011, ch. 156, § 1; 
2015, ch. 339, § 24; 2018, ch: 763, § 1; 2021, ch. 
549, § 6. 


Amendments. 

The 2015 amendment, in (14), designated the 
existing first sentence as (A), designated the 
second sentence as (B) and, in (B), deleted 
“either” preceding “obtain electronically”; de- 
leted “the” preceding “TBI” three times, substi- 
tuted “; provided, however, that the administra- 
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“for good cause” to the end; and added (C). 
The 2018 amendment inserted “or certifica- 
tion” and “or certifying” in (8). 
The 2021 amendment substituted “, em- 
ployee,” for “of the applicant and every em- 
ployee” in (14)(A). 


Effective Dates. 

Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 

Acts 2018, ch. 763, § 2. April 19, 2018. 

Acts 2021, ch. 549, § 40. October 1, 2021; 


tor may allow the applicant to instead provide” May 26, 2021, for the purpose of rulemaking. 


for “or the applicant shall provide” and added 


47-18-5509. Issuance or denial of certificate of registration. 


(a) Except as otherwise provided in subsections (c) and (d), the administrator 
shall issue a certificate of registration as a provider to a person that complies 
with §§ 47-18-5505 and 47-18-5506. 

(b) If an applicant has otherwise complied with §§ 47-18-5505 and 47-18- 
5506, including a timely effort to obtain the information required by § 47-18- 
5506(14), but the information has not been received, the administrator may 
issue a temporary certificate of registration. The temporary certificate shall 
expire no later than one hundred eighty (180) days after issuance. 

(c) The administrator may deny registration if: 

(1) The application contains information that is materially erroneous or 
incomplete; 

(2) An officer, director, or owner of the applicant has been convicted of a 
crime or suffered a civil judgment involving dishonesty, or the violation of 
state or federal securities laws; 

(3) The applicant or any of its officers, directors, or owners has defaulted 
in the payment of money collected for others; 

(4) The application is not accompanied by the fee established by the 
administrator; 

(5) The administrator finds that the financial responsibility, experience, 
character, or general fitness of the applicant or its owners, directors, 
employees, or agents does not warrant belief that the business will be 
operated in compliance with this part; 

(6) The applicant or any of its officers, directors, or owners has violated 
this part or any rule promulgated pursuant to this part; or 

(7) The applicant or any of its officers, directors, or owners has engaged in 
any act or violation for which the administrator could suspend or revoke a 
registration under this part. 

(d) The administrator shall deny registration if, with respect to an applicant 
that is organized as a not-for-profit entity or has obtained tax-exempt status 
under the Internal Revenue Code, 26 U.S.C. § 501, the applicant’s board of 
directors is not independent of the applicant’s employees and agents. 

(e) Subject to adjustment of the dollar amount pursuant to § 47-18-5532(f), 
a board of directors is not independent for purposes of subsection (d) if more 
than one-fourth (14) of its members: 

(1) Are affiliates of the applicant, as defined in § 47-18-5502(2)(A) or 
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§ 47-18-5502(2)(B)(i), Gi), (iv), (v), (vi) or (vii); or 

(2) After the date ten (10) years before first becoming a director of the 
applicant, were employed by or directors of a person that received from the 
applicant more than twenty-five thousand dollars ($25,000) in either the 
current year or the preceding year. 


History. Effective Dates. 
Acts 2009, ch. 469, § 1; 2015, ch. 339, § 25. Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
bees tig es 2015, for the purpose of rulemaking. 


The 2015 amendment added (c)(6) and (7). 


47-18-5510. Timing of certificate of registration. 


(a) The administrator shall approve or deny an initial registration as a 
provider within one hundred twenty (120) days after an application is filed. In 
connection with a request pursuant to § 47-18-5506(19) for additional infor- 
mation, the administrator may extend the one hundred twenty-day period for 
not more than sixty (60) days. Within seven (7) days after denying an 
application, the administrator, in a record, shall inform the applicant of the 
reasons for the denial. 

(b) If the administrator does not act on an application within the time 
prescribed in subsection (a), the applicant may appeal and request a hearing 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, part 3. 

(c) Subject to §§ 47-18-5511(d) and 47-18-5534, a registration as a provider 
is valid for one (1) year. 


History. Effective Dates. 
Acts 2009, ch. 469, § 1; 2015, ch. 339, § 26. Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
Lvn arian catiet 2015, for the purpose of rulemaking. 


The 2015 amendment deleted “denies an ap- 
plication for registration as a provider or” fol- 
lowing “If the administrator” in (b). 


47-18-5511. Renewal of registration. 


(a) A provider must obtain a renewal of its registration annually. 
(b) An application for renewal of registration as a provider must be in a form 
prescribed by the administrator, signed under oath; and: 

(1) Be filed no more than sixty (60) days before the registration expires; 

(2) Be accompanied by the fee established by the administrator and the 
bond required by § 47-18-5513; 

(3) Contain the matter required for initial registration as a provider by 
§ 47-18-5506(8) and (9) and a financial statement, audited by an accountant 
licensed to conduct audits, for the applicant’s fiscal year immediately 
preceding the application; 

(4) Disclose any changes in the information contained in the applicant’s 
application for registration or its immediately previous application for 
renewal, as applicable. If an application is otherwise complete and the 
applicant has made a timely effort to obtain the information required by 
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§ 47-18-5506(14), but the information has not been received, the adminis- 
trator may issue a temporary renewal of registration. The temporary 
renewal shall expire no later than one hundred eighty (180) days after 
issuance; 

(5) Supply evidence of insurance in an amount equal to the larger of two 
hundred fifty thousand dollars ($250,000) or the highest daily balance in the 
trust account required by § 47-18-5522 during the six-month period imme- 
diately preceding the application: 

(A) Against risks of dishonesty, fraud, theft and other misconduct on 
the part of the applicant or a director, employee or agent of the applicant; 

(B) Issued by an insurance company authorized to do business in this 
state and rated at least “A” or equivalent by a nationally recognized rating 
organization approved by the administrator; 

(C) With a deductible not exceeding five thousand dollars ($5,000); 

(D) Payable for the benefit of the applicant, this state and individuals 
who are residents of this state, as their interests may appear; and 

(E) Not subject to cancellation by the applicant or the insurer until 
sixty (60) days after written notice has been given to the administrator; 

(6) Disclose the total amount of money received by the applicant pursuant 
to plans during the preceding twelve (12) months from or on behalf of 
individuals who reside in this state and the total amount of money 
distributed to creditors of those individuals during that period; 

(7) Disclose, to the best of the applicant’s knowledge, the gross amount of 
money accumulated during the preceding twelve (12) months pursuant to 
plans by or on behalf of individuals who reside in this state and with whom 
the applicant has agreements; and 

(8) Provide any other information that the administrator reasonably 
requires to perform the administrator’s duties under this section. 

(c) Except for the information required by § 47-18-5506(7), (14) and (17) 
and the addresses required by § 47-18-5506(4), the administrator shall make 
the information in an application for renewal of registration as a provider 
available to the public. 

(d) If a registered provider files a timely and complete application for 
renewal of registration, the registration remains effective until the adminis- 
trator, in a record, notifies the applicant of a denial and states the reasons for 
the denial. 

(e) If the administrator denies an application for renewal of registration as 
a provider, the applicant, within thirty (30) days after receiving notice of the 
denial, may appeal and request a hearing pursuant to the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5, part 3. Subject to 
§ 47-18-5534, while the appeal is pending, the applicant shall continue to 
provide debt-management services to individuals with whom it has agree- 
ments. If the denial is affirmed, subject to the administrator’s order and 
§ 47-18-5534, the applicant shall continue to provide debt-management ser- 
vices to individuals with whom it has agreements until, with the approval of 
the administrator, it transfers the agreements to another registered provider 
or returns to the individuals all unexpended money that is under the 
applicant’s control. 


———— a ~ — a 


—————o “ 
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History. (60) days” in (b)(1). 


Acts 2009, ch. 469, § 1; 2015, ch. 339, § 27. ; 
tie: : ; : Effective Dates. 


Amendments. Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
The 2015 amendment deleted “no fewer than 2015, for the purpose of rulemaking. 
thirty (30) and” preceding “no more than sixty 


47-18-5523. Fees and other charges. 


(a) A provider may not impose directly or indirectly a fee or other charge on 
an individual or receive money from or on behalf of an individual for 
debt-management services except as permitted by this section. 

(b) A provider may not impose charges or receive payment for debt- 
management services until the provider and the individual have signed an 
agreement that complies with §§ 47-18-5519 and 47-18-5528. 

(c) Ifan individual assents to an agreement, a provider may not impose a fee 
or other charge for educational or counseling services, or the like, except as 
otherwise provided in this subsection (c) and § 47-18-5528(d). The adminis- 
trator may authorize a provider to charge a fee based on the nature and extent 
of the educational or counseling services furnished by the provider. 

(d) Subject to adjustment of dollar amounts pursuant to § 47-18-5532(f), 
the following rules apply: 

(1) If an individual assents to a plan that contemplates that creditors will 
reduce finance charges or fees for late payment, default or delinquency, the 
provider may charge: 

(A) A fee not exceeding fifty dollars ($50.00) for consultation, obtaining 

a credit report, setting up an account, and the like; and 

(B) A monthly service fee, not to exceed ten dollars ($10.00) times the 
number of creditors remaining in a plan at the time the fee is assessed, but 
not more than fifty dollars ($50.00) in any month; 

(2) [Deleted by 2014 amendment, effective July 1, 2014.] 

(3) [Deleted by 2014 amendment, effective July 1, 2014.] 

(4) Except as otherwise provided in § 47-18-5528(d), if an individual does 
not assent to an agreement, a provider may receive for educational and 
counseling services it provides to the individual a fee not exceeding one 
hundred dollars ($100) or, with the approval of the administrator, a larger 
fee. The administrator may approve a fee larger than one hundred dollars 
($100) if the nature and extent of the educational and counseling services 
warrant the larger fee. 

(e) If, before the expiration of ninety (90) days after the completion or 
termination of educational or counseling services, an individual assents to an 
agreement, the provider shall refund to the individual any fee paid pursuant 
to subdivision (d)(4). 

(f) If an individual assents to an agreement that contemplates that creditors 
will settle debts for less than the amount of the debt owed at the time of 
settlement, a provider may not request or receive payment of any fee or 
consideration until and unless: 

(1) The provider has renegotiated, settled, reduced or otherwise altered 
the terms of at least one (1) debt pursuant to a settlement agreement or 
other valid contractual agreement executed by the individual; 
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(2) The individual has made at least one (1) payment pursuant to that 
settlement agreement or other valid contractual agreement between the 
individual and the creditor or debt collector; and 

(3) To the extent that debts enrolled in a service are renegotiated, settled, 
reduced or otherwise altered individually, the fee or consideration either: 

(A) Bears the same proportional relationship to the total fee for rene- 
gotiating, settling, reducing or otherwise altering the terms of the entire 
debt balance as the individual debt amount bears to the entire debt 
amount. The individual debt amount and the entire debt amount are those 
owed at the time the debt was enrolled in the service; or 

(B) Is a percentage of the amount saved as a result of the renegotiation, 
settlement, reduction or alteration. The percentage charged cannot 
change from one individual debt to another. The amount saved is the 
difference between the amount owed at the time the debt was enrolled in 
the service and the amount actually paid to satisfy the debt. 

(g) Subject to adjustment of the dollar amount pursuant to § 47-18-5532(f), 
if a payment to a provider by an individual under this part is dishonored, a 
provider may impose a reasonable charge on the individual, not to exceed the 
lesser of twenty-five dollars ($25.00) and the amount permitted by law other 


than this part. 


History. 
Acts 2009, ch. 469, § 1; 2014, ch. 639, §§ 1, 2. 


Amendments. 

The 2014 amendment deleted (d)(2) and 
(d)(3) which read: “(2) If an individual assents 
to an agreement that contemplates that credi- 
tors will settle debts for less than the principal 
amount of the debt, a provider may charge: 

“(A) Subject to § 47-18-5519(d), a fee for 
consultation, obtaining a credit report, setting 
up an account, and the like, in an amount not 
exceeding the lesser of four hundred dollars 
($400) or four percent (4%) of the debt in the 
plan at the inception of the plan; and 

“(B) A monthly service fee, not to exceed ten 
dollars ($10.00) times the number of creditors 
remaining in a plan at the time the fee is 
assessed, but not more than fifty dollars 
($50.00) in any month; 

“(3) A provider may not impose or receive fees 
under both subdivisions (d)(1) and (2); and”; 
and rewrote (f) which read: “(f)(1) Except as 
otherwise provided in subsections (c) and (d), if 
an agreement contemplates that creditors will 
settle an individual’s debts for less than the 
principal amount of the debt, compensation for 
services in connection with settling a debt may 
not exceed the applicable settlement fee limits 
in subdivisions (f)(2) and (3), the terms of which 
shall be clearly disclosed in the agreement. 

“(2) With respect to an agreement that pro- 
vides for a flat settlement fee based on the 
overall amount of included debt, the total ag- 


gregate amount of fees charged to any indi- 
vidual under this part, including fees charged 
under subdivisions (d)(2)(A) and (B), may not 
exceed seventeen percent (17%) of the principal 
amount of debt included in the agreement at 
the inception of the agreement. The flat settle- 
ment fee authorized under this subdivision 
(f)(2) shall be assessed in equal monthly pay- 
ments over at least half the length of the plan, 
as estimated at the plan’s inception, unless the 
payment of fees is voluntarily accelerated by 
the individual in a separate record and at least 
half of the overall amount of outstanding debt 
covered by the agreement has been settled. 

“(3) With respect to agreements in which fees 
are calculated as a percentage of the amount 
saved by an individual, a settlement fee may 
not exceed thirty percent (30%) of the excess of 
the outstanding amount of each debt over the 
amount actually paid to the creditor, as calcu- 
lated at the time of settlement. Settlement fees 
authorized under this subdivision (f)(3) shall 
become billable only as debts are settled, and 
the total aggregate amount of fees charged to 
any individual under this part, including fees 
charged under subdivisions (d)(2)(A) and (B), 
may not exceed twenty percent (20%) of the 
principal amount of debt included in the agree- 
ment at the agreement’s inception. 

“(4) A provider may not impose or receive fees 
under both subdivisions (f)(2) and (3).” 


Effective Dates. 
Acts 2014, ch. 639, § 3. July 1, 2014. 
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47-18-5526. Termination of agreements. 


(a) If an individual who has entered into an agreement fails for sixty (60) 
days to make payments required by the agreement, a provider may terminate 
the agreement. 

(b) If a provider or an individual terminates an agreement, the provider 
shall immediately return to the individual: 

(1) Any money of the individual held in trust for the benefit of the 
individual; and 

(2) Sixty-five percent (65%) of any portion of the set-up fee received 
pursuant to [former] § 47-18-5523(d)(2) that has not been credited against 
settlement fees. 


History. to in subdivision (b)(2), was deleted by Acts 
Acts 2009, ch. 469, § 1. 2014, ch. 639, §§ 1 and 2, effective July 1, 2014. 


Compiler’s Notes. 
Subdivision (d)(2) of § 47-18-5523, referred 


47-18-5533. Administrative remedies. 


(a) The administrator may enforce this part and rules adopted under this 
part by taking one (1) or more of the following actions: 

(1) Ordering a provider or a director, employee or other agent of a provider 
to cease and desist from any violations; 

(2) Ordering a provider or a person that has caused a violation to correct 
the violation, including making restitution of money or property to a person 
agerieved by a violation; 

(3) Subject to adjustment of the dollar amount pursuant to § 47-18- 
5532(f), imposing on a provider or a person who has caused a violation a civil 
penalty not exceeding ten thousand dollars ($10,000) for each violation of 
this part or any rule promulgated pursuant to this part; 

(4) Prosecuting a civil action to: 

(A) Enforce an order; 
(B) Obtain restitution or an injunction or other equitable relief, or both; 
or 

(5) Intervening in an action brought under § 47-18-5535. 

(b) Subject to adjustment of the dollar amount pursuant to § 47-18-5532(f), 
if a person violates or knowingly authorizes, directs or aids in the violation of 
a final order issued under subdivision (a)(1) or (a)(2), the administrator may 
impose a civil penalty not exceeding twenty thousand dollars ($20,000) for each 
violation. 

(c) The administrator may maintain an action to enforce this part in any 
county. 

(d) The administrator may recover the reasonable costs of enforcing this 
part under subsections (a)-(c), including attorney’s fees based on the hours 
reasonably expended and the hourly rates for attorneys of comparable expe- 
rience in the community. 

(e) In determining the amount of a civil penalty to impose under subsection 
(a) or (b), the administrator shall consider the seriousness of the violation, the 
good faith of the violator, any previous violations by the violator, the deleteri- 
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ous effect of the violation on the public and any other factor the administrator 
considers relevant to the determination of the civil penalty. 


History. this part or any rule promulgated pursuant to 
Acts 2009, ch. 469, § 1; 2015, ch. 339, § 28. this part” to the end. 
Amendments. Effective Dates. 


The 2015 amendment, in (a)(3), substituted 
“person who” for “person that” and added “of 


Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 


47-18-5537. Statute of limitations. 


(a) An action or proceeding brought pursuant to § 47-18-5533(a), (b), or (c) 
shall be commenced within four (4) years after the administrator opens a 
complaint. 

(b) An action brought pursuant to § 47-18-5535 must be commenced within 
two (2) years after the latest of: 

(1) The individual’s last transmission of money to a provider; 

(2) The individual’s last transmission of money to a creditor at the 
direction of the provider; 

(3) The provider’s last disbursement to a creditor of the individual; 

(4) The provider’s last accounting to the individual pursuant to 

§ 47-18-5527(a); 

(5) The date on which the individual discovered or reasonably should have 
discovered the facts giving rise to the individual’s claim; or 

(6) Termination of actions or proceedings by the administrator with 
respect to a violation of the part. 

(c) The period prescribed in subdivision (b)(5) is tolled during any period 
during which the provider or, if different, the defendant has materially and 
willfully misrepresented information required by this part to be disclosed to 
the individual, if the information so misrepresented is material to the 
establishment of the liability of the defendant under this part. 


History. 
Acts 2009, ch. 469, § 1; 2015, ch. 339, § 29. 


Amendments. 

The 2015 amendment rewrote (a), which 
read: “An action or proceeding brought pursu- 
ant to § 47-18-5533(a), (b) or (c) must be com- 


menced within four (4) years after the conduct 
that is the basis of the administrator’s com- 
plaint.” 


Effective Dates. 
Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 


47-18-5542. Transfer of administration to division of regulatory 


boards. 


Beginning on July 1, 2015, administration of this part on behalf of the 
administrator shall be attached to the division of regulatory boards in the 
department of commerce and insurance. 


History. 
Acts 2015, ch. 339, § 30. 


Effective Dates. 
Acts 2015, ch. 339, § 31. July 1, 2015; May 4, 
2015, for the purpose of rulemaking. 
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CREDIT CARDS 


47-22-401 


47-18-5543. Combination of moneys received and expenses incurred 
pursuant to Tennessee Credit Services Businesses Act and 
Uniform Debt-Management Services Act into single fund. 


The department shall combine all moneys received and expenses incurred 
pursuant to the Uniform Debt-Management Services Act and the Tennessee 
Credit Services Businesses Act, compiled in part 10 of this chapter, into a 
single fund for the purpose of administering the acts. 


History. 
Acts 2021, ch. 144, § 2. 


Effective Dates. 
Acts 2021, ch. 144, § 3. July 1, 2021. 


CHAPTER 22 
CREDIT CARDS 


Part 4. Payment Services 


Information required to be provided by payment acquirer contracting directly with 


Information to be included in contract between payment processor and merchant 


Section 
47-22-401. Part definitions. 
47-22-402. 
merchant to provide payment services. 
47-22-403. Remedies of merchant for noncompliance by payment acquirer. 
47-22-404. 
leasing payment card processing devices. 
47-22-405. 


Termination by merchant for noncompliance with § 47-22-404. 


PART 3 
CREDITOR’S RECORDS 


47-22-301. Part definitions. 


NOTES TO DECISIONS 


1. Regular Course of Business. 

Trial court properly admitted the documents 
by which a judgment creditor proved the debt 
because they attested to the indebtedness, the 
debtor’s liability, and expressly provided that 
documents were obtained by the creditor from 
an original creditor in the regular course of 
business. Midland Funding, LLC v. Thuy Chau, 
— §.W.3d —, 2019 Tenn. App. LEXIS 298 
(Tenn. Ct. App. June 14, 2019). 


Trial court properly admitted the documents 
by which a judgment creditor proved the debt 
because they attested to the indebtedness, the 
debtor’s liability, and expressly provided that 
documents were obtained by the creditor from 
an original creditor in the regular course of 
business. Midland Funding, LLC v. Thuy Chau, 
— §.W.3d —, 2019 Tenn. App. LEXIS 298 
(Tenn. Ct. App. June 14, 2019). 


PART 4 
PAYMENT SERVICES 


47-22-401. Part definitions. 
As used in this part: 


(1) “Agreement” means a contract to provide payment services; 


(2) “Bank holding company”: 


(A) Has the same meaning as defined in 12 U.S.C. § 1841; 
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(B) Includes any subsidiaries or affiliates, as defined in 12 U.S.C. 
§ 1841, of a bank holding company; and 

(C) Includes any federal credit union or state credit union, as those 
terms are defined in 12 U.S.C. § 1752; 

(3) “Card issuer” means any person who issues a credit card, debit card, or 
other payment card, or the agent of the person with respect to the card; 

(4) “Credit card” means any card, plate, coupon book, or other credit 
device existing for the purpose of obtaining money, property, labor, or 
services on credit; 

(5) “Debit card”: 

(A) Means any card, or other payment code or device, issued or 
approved for use through a payment card network to debit an asset 
account, regardless of the purpose for which the account is established, 
whether authorization is based on signature, PIN, or other means; 

(B) Includes a general-use prepaid card, as defined in 15 U.S.C. 
§ 1693]-1(a)(2)(A); and 

(C) Does not include paper checks; 

(6) “Lease” means a transfer of the right to possession and use of a device 
for a term in return for consideration; 

(7) “Merchant” means a person, located in this state, that is in the 
business of selling property or services and that accepts credit cards, debit 
cards, or other payment cards as payment for property or services sold; 

(8) “Other payment card”: 

(A) Means any stored-value card, smart card, gift card, or other similar 
device that enables a person to obtain property or services in a transaction 
with a merchant, the payment for which is initiated through a payment 
card network; and 

(B) Does not include credit cards or debit cards; 

(9) “Payment acquirer” means a person that contracts directly with a 
merchant to provide payment services; 

(10) “Payment card network” means an entity: 

(A) That directly, or through licensed members, processors, or agents, 
provides the proprietary services, infrastructure, and software that route 
information and data to conduct credit card, debit card, or other payment 
card transaction authorization, clearance, and settlement; and 

(B) That a person uses in order to accept as a form of payment a brand 
of credit card, debit card, or other payment card; 

(11) “Payment services” means the acceptance, transmission, collection, 
or settlement of the merchant’s sales receipts for the merchant’s credit card, 
debit card, or other payment card transactions; and 

(12) “Payment services fee”: 

(A) Means any amount: 

(i) Charged, established, or received by a payment acquirer, payment 
card network, or card issuer; and 

(ii) Paid by a merchant in relation to a credit card, debit card, or other 
payment card transaction; 

(B) Includes any amount related to the purchase or lease of equipment 
as part of an agreement to provide payment services used in relationship 
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to credit card, debit card, or other payment card transactions if the 
amount is charged, established, or received by a payment acquirer, 
payment card network, or card issuer; and 

(C) Does not include any fees for providing deposit account, loan, or 
other services by a bank holding company. 


History. 
Acts 2015, ch: 175, § 1; 2015,’ chi278, $1. 


Compiler’s Notes. 

Acts 2015, ch. 175, § 3 provided that the act, 
which enacted this section, shall apply to all 
agreements entered into or renewed on or after 
January 1, 2016. 

Acts 2015, ch. 218, § 2 provided that if this 
act and SB 316/HB 547 [Public Chapter 175] 
both become law, the code commission is re- 
quested to create one single part for both acts, 
remove redundant definitions in § 47-22-401, 
and redesignate sections accordingly. 

Acts 2015, ch. 218, § 3 provided that the act, 
which enacted this section, shall apply to agree- 


ments entered into or renewed on or after 
January 1, 2016. The act shall not apply to 
agreements that are renewed via an automatic 
renewal provision if the agreement was ini- 
tially entered into before January 1, 2016. 

Acts 2015, ch. 175, § 2 provided that if the 
act and SB 911/HB 1172 [Public Chapter 218] 
both become law, the code commission is re- 
quested to create one single part for both acts, 
remove redundant definitions in § 47-22-401, 
and redesignate sections accordingly. 


Effective Dates. 
Acts 2015, ch. 175, § 3. January 1, 2016. 
Acts 2015, ch. 218, § 3. January 1, 2016. 


47-22-402. Information required to be provided by payment acquirer 
contracting directly with merchant to provide payment 


services. 


Any payment acquirer that contracts directly with a merchant to provide 


payment services shall: 


(1) Provide the merchant with information indicating where the mer- 


chant may obtain access to the operating rules, regulations, and bylaws 
applicable under the agreement with the merchant; provided, however, 
nothing in this subdivision (1) shall require access by the merchant to 
information made proprietary or confidential by law or contract; 
(2) Disclose the following information in any agreement with the 
merchant: 
(A) The effective date of the agreement; 
(B) The term of the agreement; 
(C) The provisions for early termination or cancellation of the agree- 
ment, if any; and 
(D) A complete schedule of all payment services fees applicable to the 
credit card, debit card, or other payment card services under the agree- 
ment; and 
(3) At the regular period agreed upon by the payment acquirer and the 
merchant, but not less than monthly, promptly supply the merchant with a 
statement, which may be electronic, that includes: 
(A) An itemized list of all payment services fees assessed since the 
previous statement; 
(B) The total value of the transactions processed by the payment 
acquirer for the merchant during the statement period; and 
(C) If the payment acquirer is not a bank holding company, an indica- 
tion of the aggregate fee percentage, which shall be calculated by dividing 
the sum of all payment services fees accrued during the statement period 
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by the total value of the transactions processed by the payment acquirer 
for the merchant during the statement period. 


History. January 1, 2016, and that subdivision (3)(C) of 
Acts 2015, ch. 175, § 1. this section shall apply to all agreements en- 


: tered into or renewed on or after March 1, 2016. 
Compiler’s Notes. 


Acts 2015, ch. 175, § 3 provided that the act, Effective Dates. 
which enacted this section, shall apply to all Acts 2015, ch. 175, § 3. January 1, 2016; 
agreements entered into or renewed on or after March 1, 2016. 


47-22-403. Remedies of merchant for noncompliance by payment ac- 
quirer. 


(a) If a payment acquirer fails to comply with § 47-22-402, the merchant 
may terminate the agreement; provided, however, prior to terminating the 
agreement, the merchant shall provide the payment acquirer written notice of 
the payment acquirer’s failure to comply with § 47-22-402. The notice required 
by this subsection (a) shall specify the information the merchant requests 
under § 47-22-402. If the agreement sets out the manner by which notice 
pursuant to this subsection (a) shall be given, the terms of the agreement as to 
the manner in which the notice shall be given shall control. 

(b) If noncompliance is based on a failure to disclose information described 
in § 47-22-402(1) or (3), the payment acquirer shall be given thirty (30) days 
from the date notice was provided to the payment acquirer pursuant to 
subsection (a) to comply with § 47-22-402 and provide the information. 
Notwithstanding subsection (a), if the payment acquirer complies with § 47- 
22-402(1) or (3) within the thirty-day period, the merchant shall not be allowed 
to terminate the agreement pursuant to this section. 


History. agreements entered into or renewed on or after 
Acts 2015, ch. 175, § 1. January 1, 2016. 
Compiler’s Notes. Effective Dates. 


Acts 2015, ch. 175, § 3 provided that the act, Acts 2015, ch. 175, § 3. January 1, 2016. 
which enacted this section, shall apply to all 


47-22-404. Information to be included in contract between payment 
processor and merchant leasing payment card processing 
devices. 


(a) Except as otherwise provided in subsection (b), any person that contracts 
with a merchant to lease a device that enables credit card, debit card, or other 
payment card processing shall ensure that the written contract between the 
payment processor and merchant clearly and conspicuously includes the 
following information: 

(1) The cost to lease the device on a monthly basis; 

(2) A reasonable approximation of the total cost to lease the device over 
the term of the lease calculated by multiplying the monthly lease cost by the 
term; provided, however, the total cost shall not include: 

(A) Any obligation due a governmental body; or 
(B) Any fees or charges incurred by the merchant due to the merchant’s 
noncompliance with the terms of the contract; 
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(3) The minimum time period for which the device may be leased; and 
(4) If an option to purchase the device is available: 
(A) The total cost to purchase the device outright if the merchant were 
to purchase the device at the time the contract is entered into; or 
(B) A toll-free telephone number that the merchant may use in order to 
learn the total cost to purchase the device outright or to buy out the lease 
agreement. 
(b) The information required in subdivisions (a)(1)-(4) shall be either: 
(1) Printed clearly and conspicuously on the written contract in at least 
fourteen-point bold font; or 
(2) Handwritten clearly and conspicuously in an appropriately designated 
blank space on a preprinted form contract. 


History. January 1, 2016. The act shall not apply to 
Acts 2015, ch. 218, § 1. agreements that are renewed via an automatic 
renewal provision if the agreement was ini- 


Compiler's Notes. tially entered into before January 1, 2016. 


Acts 2015, ch. 218, § 3 provided that the act, 
which enacted this section, shall apply toagree- Effective Dates. 
ments entered into or renewed on or after Acts 2015, ch. 218, § 3. January 1, 2016. 


47-22-405. Termination by merchant for noncompliance with § 47-22- 
404. 


If a person fails to comply with § 47-22-404, the merchant may terminate 
the contract with the person to lease a device that enables credit card, debit 
card, or other payment card processing. 


History. January 1, 2016. The act shall not apply to 
Acts 2015, ch. 218, § 1. agreements that are renewed via an automatic 
renewal provision if the agreement was ini- 


Compiler’s Notes. tially entered into before January 1, 2016. 


Acts 2015, ch. 218, § 3 provided that the act, 
which enacted this section, shall apply toagree- Effective Dates. 
ments entered into or renewed on or after Acts 2015, ch. 218, § 3. January 1, 2016. 


CHAPTER 23 
DUTIES OF MORTGAGEE OR LENDER 


Section 
47-23-106. Creditor to notify debtor of creditor’s change of address. 


47-23-106. Creditor to notify debtor of creditor’s change of address. 


(a) Each creditor shall notify its debtors of the creditor’s change of address, 
within fifteen (15) days of such change of address, if failure to so notify may 
result in a debtor being assessed late charges or additional interest for failure 
to timely submit payment. 

(b) Each violation of subsection (a) constitutes an unfair and deceptive act 
and shall be subject to the procedures and penalties prescribed by chapter 18, 
part 1 of this title. 

(c) This section shall be enforced by the attorney general and reporter, in 
accordance with the procedures prescribed by chapter 18, part 1 of this title. 


47-25-101 


History. 
Acts 1987, ch. 400, § 3; 2019, ch. 459, § 53. 


Compiler’s Notes. 

Acts 2019, ch. 459, § 55 provided that the 
division of consumer affairs in the department 
of commerce and insurance shall coordinate 
with the attorney general and reporter to trans- 
fer all documents, information, systems, and 
other material deemed relevant to the opera- 
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tion of the division of consumer affairs of the 
office of the attorney general and reporter. 


Amendments. 

The 2019 amendment substituted “the attor- 
ney general and reporter” for “the division of 
consumer affairs, department of commerce and 
insurance” in (c). 


Effective Dates. 
Acts 2019, ch. 459, § 56. September 30, 2019. 


CHAPTER 25 
TRADE PRACTICES 


Part 3. Unfair Cigarette Sales 


Section 
47-25-302. Part definitions. 


Part 5. Tennessee Trade Mark Act of 2000 


47-25-512. Infringement. 


Part 6. Petroleum Trade Practices 


47-25-611. Sales below cost to retailer. 


Part 19. Motorcycle and Off-Road Vehicle Dealer Fairness Act 


47-25-1902. Part definitions. 


PART 1 


TRUSTS—UNLAWFUL RESTRAINT OF TRADE AND 
DISCRIMINATION 


47-25-101. Trusts, etc., lessening competition or controlling prices 


unlawful and void. 


NOTES TO DECISIONS 


ANALYSIS 


4. Applicability. 
19. Indirect Purchasers. 


4. Applicability. 

Tennessee Trade Practices Act, T.C.A. § 47- 
25-101 to 47-25-112 (2013), was inapplicable 
when a town executed a lease which gave an 
outdoor recreational company the exclusive 
use, control, and enjoyment of a centrally-lo- 
cated open area in the town during the weeks 
prior to and including Memorial Day and Labor 
Day because only intangible services, not tan- 
gible goods, were involved. Trails End Camp- 
ground, LLC v. Brimstone Rec., LLC, — S.W.3d 
—, 2015 Tenn. App. LEXIS 39 (Tenn. Ct. App. 
Jan. 29, 2015), amended, Trails End Camp- 
ground, LLC v. Brim Stone Rec., LLC, — 


S.W.3d —, 2015 Tenn. App. LEXIS 299 (Tenn. 
Ct. App. Apr. 20, 2015), appeal denied, Trails 
End Campground, LLC v. Brimstone Rec., LLC, 
— §.W.3d —, 2015 Tenn. LEXIS 668 (Tenn. 
Aug. 14, 2015). 


19. Indirect Purchasers. 

In pharmaceutical antitrust case, indirect 
purchasers were denied class certification be- 
cause they failed to make adequate choice-of- 
law showing as Tennessee law did not apply to 
nationwide class regardless of fact that statute 
at issue might be available to nonresidents in 
certain situations, and they failed to contend 
with defendants’ argument against certifica- 
tion of their alternative state subclasses. In re 
Skelaxin Metaxalone Antitrust Litig., — F. 
Supp. 2d —, 299 F.R.D. 555, 2014 U.S. Dist. 
LEXIS 11467 (E.D. Tenn. Jan. 30, 2014). 
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PART 3 
UNFAIR CIGARETTE SALES 


47-25-302. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Basic cost of cigarettes” means the invoice cost of cigarettes to the 
retailer or the replacement cost of cigarettes to the retailer within thirty (30) 
days prior to the date of sale, in the quantity last purchased, whichever is 
lower, absent any cash or other discounts and/or concessions of any kind, to 
which shall be added the full face value of any stamps which may be required 
by any cigarette tax law of this state now in effect or hereafter enacted, and 
any other taxes or fees imposed by title 67, chapter 4, part 10, if not already 
included by the manufacturer in this list price; 

(2) “Commissioner” means the commissioner of revenue; 

(3) “Cost of doing business by the retailer” is: 

(A) Eight percent (8%) of the basic cost of cigarettes to the retailer until 

June 30, 2015; 

(B) Eleven percent (11%) of the basic cost of cigarettes to the retailer 

beginning July 1, 2015, until June 30, 2016; 

(C) Thirteen percent (13%) of the basic cost of cigarettes to the retailer 
beginning July 1, 2016, until June 30, 2017; and 

(D) Fifteen percent (15%) of the basic cost of cigarettes to the retailer 
beginning July 1, 2017, and thereafter; 

(4) “Cost to the retailer” means the “basic cost of cigarettes” to the retailer 
plus the “cost of doing business by the retailer”; 

(5) “Retailer” has the same meaning ascribed to the words “retail dealer” 
in § 67-4-1001; 

(6) “Sell at retail,” “sales at retail” or “retail sales” means and includes 
any transfer of title to tangible personal property for a valuable consider- 
ation made in the ordinary course of trade or usual prosecution of the seller’s 
business, to the purchaser for consumption or use; and 

(7) “Tobacco distributor” or “person” has the same meaning as ascribed in 
§ 67-4-1001. 


History. | of “Cost of doing business by the retailer”, 
Acts 1949, ch. 68, § 3; C. Supp. 1950, which read: “Cost of doing business by the 
§ 6770.13 (Williams, § 6770.46); T.C.A. (orig. retailer” is eight percent (8%) of the basic cost 
ed.), § 69-402; Acts 1985, ch. 179, § 1;1998,ch. of cigarettes to the retailer;”. 
768, § 1; 2015, ch’347, §-1. 
Effective Dates. 


Amendments. Acts 2015, ch. 347, § 2. July 1, 2015. 
The 2015 amendment rewrote the definition 
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PART 5 
TENNESSEE TRADE MARK ACT OF 2000 


47-25-501. Part definitions. 


Law Reviews. 
The Virtues and Vices of Clarity in Trade- 
mark Law, 81 Tenn. L. Rev. 145 (2013). 


47-25-512. Infringement. 


Subject to § 47-25-516, any person who: 

(1) Uses, without the consent of the registrant, any reproduction, coun- 
terfeit, copy, or colorable imitation of a mark registered under this part in 
connection with the sale, distribution, offering for sale, or advertising of any 
goods or services on or in connection with which such use is likely to cause 
confusion, mistake or deception as to the source of origin of such goods or 
services; 

(2) Reproduces, counterfeits, copies, or colorably imitates any such mark 
and applies such reproduction, counterfeit, copy or colorable imitation to 
labels, signs, prints, packages, wrappers, receptacles, or advertisements 
intended to be used upon or in connection with the sale or other distribution 
in this state of such goods or services; 

(3) Uses the trade name or trademark, or a confusingly similar trade 
name or trademark, of any bank, savings and loan association, savings bank 
or subsidiary or affiliate of any bank, saving and loan association, saving 
bank or subsidiary in a solicitation for the offering of services or products if 
such use is likely to cause confusion, mistake or deception as to the source of 
origin, affiliation or sponsorship of such products or services; or, uses the 
trade name or trademark, or confusingly similar trade name or trademark, 
of any bank, savings and loan association, savings bank or subsidiary or 
affiliate of any bank, saving and loan association, saving bank or subsidiary 
in any manner in a solicitation for the offering of services or products, unless 
the solicitation clearly and conspicuously states the following in bold-face 
type on the front page of the solicitation: 

(A) The name, address and telephone number of the person making the 
solicitation; 

(B) Astatement that the person making the solicitation is not affiliated 
with the bank, savings and loan association, savings bank or subsidiary or 
affiliate of any bank, saving and loan association, saving bank or subsid- 
lary; and 

(C) A statement that the solicitation is not authorized or sponsored by 
the bank, savings and loan association, savings bank or subsidiary or 
affiliate of any bank, saving and loan association, saving bank or subsid- 
lary; or 
(4) Uses the trade name or trademark, or a confusingly similar trade 

name or trademark of any place of entertainment, or the name of any event, 
person, or entity scheduled to perform at a place of entertainment in the 
domain of a ticket marketplace URL. It is not a violation of this subdivision 


et 


Pee a ON te eA 


ta et 


199 TRADE PRACTICES 47-25-611 


(4) if the ticket marketplace obtained written authorization from the place of 
entertainment, event, person, or entity scheduled to perform at a place of 
entertainment to use the trade name, trademark, or name in the domain of 
the URL prior to the use. For purposes of this subdivision (4): 

(A) “Domain” means the portion of text in a URL that is to the left of the 
top-level domains such as .com, .net, or .org; 

(B) “Place of entertainment” means an entertainment facility in this 
state, such as a theater, stadium, museum, arena, amphitheater, race- 
track, or other place where performances, concerts, exhibits, games, 
athletic events, or contests are held; 

(C) “Ticket” means a printed, electronic, or other type of evidence of the 
right, option, or opportunity to occupy space at, to enter, or to attend a 
place of entertainment, even if not evidenced by any physical manifesta- 
tion of the right, option, or opportunity; and 

(D) “Ticket marketplace” means a website that provides a forum for or 
facilitates the buying and selling, or reselling, of a ticket; 

shall be liable in a civil action by the registrant for any and all of the remedies 
provided in § 47-25-514, except that under subdivision (2) the registrant shall 
not be entitled to recover profits or damages unless the acts have been 
committed with the intent to cause confusion, mistake or deception. 





History. which amended this section, shall apply to 
Acts 1982, ch. 698, § 12; T.C.A., §§ 69-540, actions occurring on or after May 15, 2018. 

47-25-432, 47-25-511; Acts 2000, ch. 671, § 1; 

2003, ch. 31, § 5; 2011, ch. 89, § 4; 2018, ch. Amendments. 





930, § 3. The 2018 amendment added (4). 
Compiler’s Notes. Effective Dates. 
Acts 2018, ch. 930, § 4 provided that the act, Acts 2018, ch. 930, § 4. May 15, 2018. 
PART 6 





PETROLEUM TRADE PRACTICES 


47-25-611. Sales below cost to retailer. 


(a)(1) No dealer shall make, or offer or advertise to make, sales at retail at 

below cost to the retailer, where the effect is to injure or destroy competition 

or substantially lessen competition, unless such sales at retail are exempt 

under § 47-25-204. 

(2) No dealer shall limit, restrict, condition, or refuse to make sales at 
retail of petroleum distillates stored at the retail outlet in one hundred (100) 
gallon or larger containers to another dealer or a distributor at the same or 
lower price as offered or advertised to the public if such petroleum distillates 
are offered, advertised, or sold to the public at below cost to the retailer. 

(3) The burden of proving an exemption from this subsection (a) shall be 
upon the dealer claiming its sales are exempt. 

(b) No vertically integrated producer may sell or transfer a petroleum 
distillate to its own retail outlet at a price which is less than the price at which 
that petroleum distillate is offered for sale by the vertically integrated 
producer to a dealer operating in the same class of trade and within the same 


47-25-611 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 200 


competitive area as the retail outlet of the vertically integrated producer. Such 
sales at retail under this subsection (b) by a vertically integrated producer 
shall be made in accordance with all other provisions of this section. 

(c) Any dealer who violates this section shall be subject to a civil penalty not 
to exceed one thousand dollars ($1,000) per day for each day during which the 
act or omission continues or occurs. 

(d)(1) Any person having an interest which is or may be adversely affected by 
a violation or threatened violation of subsection (a) may commence a civil 
action on such person’s own behalf against any dealer who is alleged to be in 
violation of this section, to recover actual and special damages, for payment 
of civil penalties, and to enjoin the dealer who has violated, is violating or 
who is otherwise likely to violate this section. No person whose sales were 
exempt or who acted in good faith believing such sales were exempt shall be 
denied injunctive relief, if appropriate. 

(2) No action may be commenced under subdivision (d)(1) prior to ten (10) 
days after the plaintiff has given notice by certified mail of the alleged 
violation to any alleged violator and to the attorney general and reporter. 

(3) The action may be brought in a court of competent jurisdiction in the 
county where the alleged or threatened violation of this section took place, is 
taking place, or is about to take place, or in the county in which such dealer 
resides, has a principal place of business, or can be found. 

(4) If the court finds that the violations of subsection (a) were willful or 
knowing violations, the court may award three (3) times the actual damage 
sustained and may provide such other relief as it considers necessary and 
proper. It shall be presumed that retail sales below cost to the retailer by a 
dealer after the dealer has received the notice required in subdivision (d)(2) 
are willful and knowing. 

(5) Upon a finding by the court that this section has been violated, the 
court may award to the person bringing such action reasonable attorney’s 
fees and costs. 

(e) The attorney general and reporter may bring an action in the name of 
the state in a court as described in subsection (d), for appropriate relief, 
including civil penalties, temporary restraining order, temporary injunction, or 
permanent injunction, against any dealer who has violated, is violating, or who 
is otherwise likely to violate this section. 

(f) Any court of competent jurisdiction shall have power to restrain viola- 
tions of this section, to award appropriate damages, and to apply any 
appropriate civil penalties under subsection (c). 

(g) This section is remedial legislation and shall be liberally construed to 
promote its purposes. The powers and remedies in this section shall be 
cumulative and supplementary to all other powers and remedies otherwise 
provided by law. 

(h) Nothing in this section shall prohibit a dealer from making, or offering 
or advertising to make, sales at retail which are made in good faith to compete 
with the equally low or lower retail price of a competitor. Such sales at retail 
under this subsection (h) by a vertically integrated producer shall be made in 
accordance with subsection (b). 

(i) Nothing contained within this section shall be construed to regulate the 
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price of petroleum distillates purchased from a producer or a distributor: 


(1) By a person solely for use in agricultural production activities on the 








farm of such person; 


(2) By an employer for the business use of employees; 
(3) By any common carrier regulated by the Tennessee public utility 


commission, the 
transportation; 


department of safety and/or the 


department of 


(4) By a person for industrial and commercial purposes which do not 
include the sale of petroleum distillates to the public; or 
(5) For any other commercial transactions. 


History. 
Acts 1988, ch. 10338, §§ 4, 6, 8; 1995, ch. 305, 
§ 105; 2017, ch. 94, § 41. 


Amendments. 
The 2017 amendment in (i)(3) substituted 


“Tennessee public utility commission” for “Ten- 
nessee regulatory authority”. 


Effective Dates. 
Acts 2017, ch. 94, § 83. April 4, 2017. 


PART 11 
PROTECTION OF PERSONAL RIGHTS 


47-25-1101. Short title. 


Law Reviews. 
Symposium — Memphis In The Law: Long 
Live the King: The Influence of Elvis Presley on 


47-25-1102. Part definitions. 


Law Reviews. 
Symposium — Memphis In The Law: Long 
Live the King: The Influence of Elvis Presley on 


the Right of Publicity in Tennessee (Annie T. 
Christoff), 41 U. Mem. L. Rev. 667 (2011). 


the Right of Publicity in Tennessee (Annie T. 
Christoff), 41 U. Mem. L. Rev. 667 (2011). 


47-25-1103. Property right in use of name, photograph, likeness. 


Law Reviews. 

Publicity Enemy Number One: Federal Im- 
munity for a Virtual World (Dylan M. Spa- 
duzzi), 40 U. Mem. L. Rev. 6038 (2010). 


Symposium — Memphis In The Law: Long 
Live the King: The Influence of Elvis Presley on 
the Right of Publicity in Tennessee (Annie T. 
Christoff), 41 U. Mem. L. Rev. 667 (2011). 


47-25-1104. Exclusivity and duration of right. 


Law Reviews. 
Symposium — Memphis In The Law: Long 
Live the King: The Influence of Elvis Presley on 


the Right of Publicity in Tennessee (Annie T. 
Christoff), 41 U. Mem. L. Rev. 667 (2011). 


47-25-1105. Unauthorized use prohibited. 


NOTES TO DECISIONS 


3. Federal Preemption. 

In a case in which plaintiff alleged defen- 
dants unlawfully used his image and likeness, 
plaintiffs claims under the Tennessee Personal 


Rights Protection Act and the Tennessee Con- 
sumer Protection Act did not involve the use or 
appropriation of his personal traits or identity, 
but rather, defendants’ use of a copyrightable 


47-25-1107 


photograph that included, among other things, 
an unidentifiable young boy who happened to 
be plaintiff. Because all of plaintiffs claims 
were predicated on rights derived from the 
Copyright Act, the trial court properly dis- 


47-25-1107. Exemptions. 
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missed all of the causes of action set forth in the 
complaint. Wells v. Chattanooga Bakery, Inc., 
448 S.W.3d 381, 2014 Tenn. App. LEXIS 168 
(Tenn. Ct. App. Mar. 25, 2014). 


NOTES TO DECISIONS 


ANALYSIS 


ip Relation to Common Law. 
2. Scope. 


1. Relation to Common Law. 

Action brought by collegiate athletes against 
host of conferences, networks, and licensors 
who allegedly profited from the broadcast and 
use of those athletes’ names, likenesses and 
images, failed to state a claim for violation of 
their right to publicity under either the com- 
mon law or the Tennessee Personal Rights 
Protection Act (TPRPA) because the statutory 
and common law rights to publicity were co- 
extensive, the common law in Tennessee did 
not recognize an individual participant’s right 
to publicity in sports broadcasts, and the 
TPRPA circumscribed whatever rights existed 


under the common law. Marshall v. ESPN Inc., 
— F. Supp. 2d —, 2015 U.S. Dist. LEXIS 72494 
(M.D. Tenn. June 4, 2015), affd, Marshall v. 
Espn, — F.8d —, 2016 FED App. 483N (6th 
Cir.), 668 Fed. Appx. 155, 2016 U.S. App. 
LEXIS 15292 (6th Cir. Tenn. Aug. 17, 2016). 


2. Scope. 

The Tennessee Personal Rights Protection 
Act (TPRPA) confers no right of publicity in 
sports broadcast, or with respect to any adver- 
tisement if the advertisement is in connection 
with such a broadcast. Marshall v. ESPN Inc., 
— F. Supp. 2d —, 2015 U.S. Dist. LEXIS 72494 
(M.D. Tenn. June 4, 2015), affd, Marshall v. 
Espn, — F.3d —, 2016 FED App. 483N (6th 
Cir.), 668 Fed. Appx. 155, 2016 U.S. App. 
LEXIS 15292 (6th Cir. Tenn. Aug. 17, 2016). 


PART 17 
UNIFORM TRADE SECRETS ACT 


47-25-1701. Short title. 


Law Reviews. 

Covenants Not to Compete: The Real Ques- 
tion for Enforcement, 47 U. Mem. L. Rev. 855 
(2017). 


47-25-1702. Part definitions. 


Law Reviews. 
Combating the Enemy Within: Regulating 


Keep your Friends Close: A Framework for 
Addressing Rights to Social Media Contacts, 67 
Vand. L. Rev. 1459 (2014). 


Employee Misappropriation of Business Infor- 
mation, 71 Vand. L. Rev. 1033 (April 2018). 


NOTES TO DECISIONS 


2. Trade Secret. 

Subsidiaries established by a preponderance 
of the evidence that they were real parties in 
interest with the substantive right to pursue 
their trade secrets claims under the Tennessee 
Uniform Trade Secrets Act because the subsid- 
iaries put forth substantial proof to show that 
they possessed information that derived inde- 
pendent economic value by virtue of not being 
known, and it was that information that they 
alleged was misappropriated by defendants. 
Williams-Sonoma Direct, Inc. v. Arhaus, LLC, 


— F. Supp. 2d —, 304 F.R.D. 520, 2015 U.S. 
Dist. LEXIS 10746 (W.D. Tenn. Jan. 30, 2015). 

Plaintiffs met their burden in establishing a 
likelihood of success on the merits of their 
Tennessee Uniform Trade Secrets Act action 
because the record was replete with evidence 
that established a likelihood of success in dem- 
onstrating that defendants, a former employee 
and others, misappropriated plaintiffs’ trade 
secrets because many of the documents that the 
employee misappropriated constituted trade 
secrets, details of a corporation’s supply chain 
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management had value to the possessor due to 
not being known by the competitor, thus pro- 
viding a market advantage, and substantial 
efforts were taken by plaintiffs to maintain the 
secrecy of the details of their supply chain 
management. Williams-Sonoma Direct, Inc. v. 
Arhaus, LLC, — F. Supp. 2d —, 2015 US. Dist. 
LEXIS 79028 (W.D. Tenn. June 18, 2015). 

Employer’s Tennessee Uniform Trade Secrets 
Act claim against a former employee failed 
because no “trade secrets” were provided to the 
employee, as (1) the information was readily 
ascertainable since the information was dem- 
onstrated in front of a public audience, and (2) 
the information was general knowledge within 
the industry. Hinson v. O’Rourke, — S.W.3d —, 
2015 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
Aug. 25, 2015). 

Allegations from the company’s complaint 
did not involve the use of the company’s trade 


47-25-1705. Attorney’s fees. 


TRADE PRACTICES 


47-25-1708 


secrets as that term was defined in the Tennes- 
see Uniform Trade Secrets Act (TUTSA); the 
record contained evidence sufficient to support 
the company’s contention that the former em- 
ployee unlawfully recruited the company’s em- 
ployees through means other than the use of 
the company’s trade secrets or confidential in- 
formation. Ram Tool & Supply Co. v. HD Supply 
Constr. Supply Ltd., — S.W.3d —, 2016 Tenn. 
App. LEXIS 516 (Tenn. Ct. App. July 21, 2016). 

Former employee’s choice of a location for the 
employee’s business competing with the em- 
ployee’s former employer did not misappropri- 
ate the former employer’s trade secrets because 
the former employee credibly explained how 
the location was chosen. Leslie’s Poolmart, Inc. 
v. Blue Wave Pool Supply of Memphis, LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 448 (Tenn. 
Ct. App. Aug. 6, 2018). 


NOTES TO DECISIONS 


ANALYSIS 


1. Fees Denied. 
2: Trade Secret. 


1. Fees Denied. 

Former employer had a reasonable basis to 
assert that its trade secrets might have been 
exploited, and the evidence preponderated in 
favor of a finding that this claim was not 
brought with dishonesty of belief or purpose, 
and the trial court did not err in declining to 
award fees. Dominion Enters. v. Dataium, LLC, 
— $.W.3d —, 2013 Tenn. App. LEXIS 840 
(Tenn. Ct. App. Dec. 27, 2013). 

Former employee was not entitled to an 
award of attorney’s fees against a former em- 
ployer who unsuccessfully sued the former em- 
ployee for a violation of the Tennessee Uniform 
Trade Secrets Act because nothing showed the 
employer’s bad motive or complete lack of evi- 
dentiary proof, as the employer reasonably be- 
lieved the evidence supported a trade secrets 


47-25-1708. Effect on other law. 


violation. Hinson v. O’Rourke, — S.W.3d —, 
2015 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
Aug. 25, 2015). 

Former employee and others sued unsuccess- 
fully by a former employer for, inter alia, trade 
secret misappropriation because (1) the former 
employee breached contractual and fiduciary 
duties owed to the former employer, and (2) the 
former employer had a reasonable basis for the 
former employer’s claims. Leslie’s Poolmart, 
Inc. v. Blue Wave Pool Supply of Memphis, 
LLC, — S.W.3d —, 2018 Tenn. App. LEXIS 448 
(Tenn. Ct. App. Aug. 6, 2018). 


2. Trade Secret. 

Former employee’s choice of a location for the 
employee’s business competing with the em- 
ployee’s former employer did not misappropri- 
ate the former employer’s trade secrets because 
the former employee credibly explained how 
the location was chosen. Leslie’s Poolmart, Inc. 
v. Blue Wave Pool Supply of Memphis, LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 448 (Tenn. 
Ct. App. Aug. 6, 2018). 


NOTES TO DECISIONS 


1. Preemption. 

“Same proof” test provides a workable stan- 
dard for applying the Tennessee Uniform Trade 
Secrets Act’s (TUTSA) preemption provision 
while furthering TUTSA’s stated goals of pro- 
viding a uniform standard of liability and 
avoiding duplicative recovery; accordingly, the 
court of appeals adopts the “same proof” stan- 
dard as the test for TUTSA preemption in the 


State. Ram Tool & Supply Co. v. HD Supply 
Constr. Supply, Ltd., — S.W.3d —, 2014 Tenn. 
App. LEXIS 500 (Tenn. Ct. App. Aug. 19, 2014). 

Trial court did not err in granting a competi- 
tor summary judgment because a supply com- 
pany’s common law breach of fiduciary duty/ 
loyalty claim, and its derivative claims, based 
upon the misappropriation of trade secrets 
were preempted by the Tennessee Uniform 


47-25-1902 


Trade Secrets Act; insofar as the company 
sought to rely upon misappropriation as the 
factual basis for its common law breach of 
fiduciary duty/loyalty claim, such claim would 
also simultaneously establish a claim for mis- 
appropriation. Ram Tool & Supply Co. v. HD 
Supply Constr. Supply, Ltd., — S.W.3d —, 2014 
Tenn. App. LEXIS 500 (Tenn. Ct. App. Aug. 19, 
2014). 

Trial court erred in granting a competitor 
summary judgment because a supply compa- 
ny’s common law breach of fiduciary duty/loy- 
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alty claim, and its derivative claims, insofar as 
they were not grounded in the misappropria- 
tion of trade secrets, were not preempted; un- 
der the “same proof” standard, a common law 
breach of fiduciary duty/loyalty claim, and its 
derivative claims, that are not grounded in the 
misappropriation of trade secrets are not pre- 
empted by the Tennessee Uniform Trade Se- 
crets Act. Ram Tool & Supply Co. v. HD Supply 
Constr. Supply, Ltd., — S.W.3d —, 2014 Tenn. 
App. LEXIS 500 (Tenn. Ct. App. Aug. 19, 2014). 


PART 19 


MOTORCYCLE AND OFF-ROAD VEHICLE DEALER 
FAIRNESS ACT 


47-25-1902. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “All-terrain vehicle” means a motorized vehicle with no less than four 
(4) nonhighway tires, but no more than six (6) nonhighway tires, that is 
limited in total dry weight to less than three thousand five hundred pounds 
(3,500 lbs.), and is eighty inches (80”) or less in width measured from the 
outside of the tire rim to the outside of the tire rim; 

(2) “Attachment” means a machine or part of a machine designed to be 
used on and in conjunction with a motorcycle or off-road vehicle; 

(3) “Current model” means a model listed in the supplier’s, wholesaler’s, 
manufacturer’s or distributor’s current sales manual or any supplements to 
the manual; | 

(4) “Current net price” means the price listed in the supplier’s price list or 
catalogue in effect at the time the contract is canceled or discontinued, less 
any applicable trade and cash discounts; 

(5) “Dealer” means any person engaged in the business of selling and 
retailing inventory, who enters into a retail agreement, and who, under the 
terms of the agreement receives inventory from the supplier. “Dealer” also 
includes a franchisee who otherwise meets the requirements of a dealer; 

(6) “Franchise” or “franchise agreement” means a written or oral agree- 
ment for a definite or indefinite period, in which a person grants to another 
person authority to use a trade name, trademark, service mark or related 
characteristic within an exclusive territory, or to sell or distribute goods or 
services, within an exclusive territory, at wholesale, retail, by lease agree- 
ment or otherwise; provided, that a franchise is not created by a lease, 
license or concession granted by a dealer to sell goods or furnish services on 
or from premises that are occupied by the dealer-grantor primarily for its 
own merchandising activities; 

(7) “Franchisee” means a person to whom a franchise is offered or 
granted; 

(8) “Franchisor” means a person who grants a franchise to another 
person; 

(9) “Inventory” means motorcycles, off-road vehicles, attachments and 
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repair parts; 
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(10) “Motorcycle” means a motorcycle as defined in § 55-1-108; 
(11) “Net cost” means the price the dealer actually paid to the supplier for 
the inventory, less any applicable trade, volume, or cash bonus discounts, 


plus freight and set-up expense; 


(12) “Off-road vehicle” means any off-road motorcycle, all-terrain vehicle, 


utility vehicle or dune buggy; 


(13) “Person” means a sole proprietor, partnership, corporation, or any 


other form of business organization; 


(14) “Retail agreement” means an agreement, including a franchise 
agreement that meets the requirements of a retail agreement, whether 
express, implied, oral, or written, between two (2) or more persons: 

(A) By which a person receives the right to: 
(i) Sell or lease inventory or services at retail or wholesale; or 
(ii) Use a trade name, trademark, service mark, logotype, advertis- 
ing, or other commercial symbol; and 
(B) In which the parties to the agreement have a joint interest, whether 
equal or unequal, in the offering, selling, or leasing of the inventory or 


services; 


(15) “Superseded part” means any part that will provide the same 
function as a currently available part as of the date of cancellation; 

(16) “Supplier” means a person who enters into a retail agreement and 
who, under the terms of the agreement, provides inventory or services to a 


dealer. “Supplier” includes a: 
(A) Wholesaler; 
(B) Manufacturer; 
(C) Franchisor; 


(D) Person that is a parent corporation or an affiliated corporation of a 
person identified in this subdivision (16); and 

(EK) A field representative, an officer, an agent, or another direct or 
indirect representative of a person identified in this subdivision (16); and 
(17) “Terminate” includes the failure to renew. 


History. 

Acts 2007, ch. 188, § 3; 2009, ch. 33, § 1; 
2013, ch. 226, § 2: 2016, ch. 10156, §§ 6,12; 
2018, ch. 585, § 5; 2021, ch. 103, § 3. 


Amendments. 

The 2016 amendment deleted “in engine dis- 
placement to one thousand cubic centimeters 
(1,000 cc) or less and” in the definition of “all 
terrain vehicle” preceding “total dry weight”; 
and rewrote the definition of “motorcycle”, 
which read: “‘Motorcycle’ means every motor 
vehicle having a seat or saddle for the use of the 
rider and designed to travel on not more than 
three (3) wheels in contact with the ground, 
including a vehicle that is fully enclosed, has 
three (3) wheels in contact with the ground, 
weighs less than one thousand five hundred 
pounds (1,500 lIbs.), and has the capacity to 


maintain posted highway speed limits, exclud- 
ing a tractor or motorized bicycle;”. 

The 2018 amendment substituted “two thou- 
sand five hundred pounds (2,500 lbs.), and is 
eighty inches (80") or less” for “one thousand 
five hundred pounds (1,500 lbs.), and is fifty 
inches (50") or less” in the definition of “all- 
terrain vehicle”. 

The 2021 amendment, in the definition of 
“all-terrain vehicle”, substituted “three thou- 
sand five hundred pounds (3,500 lbs.)” for “two 
thousand five hundred pounds (2,500 lbs.)” and 
added “measured from the outside of the tire 
rim to the outside of the tire rim” at the end. 


Effective Dates. 
Acts 2016, ch. 1015, § 19. July 1, 2016. 
Acts 2018, ch. 585, § 6. July 1, 2018. 
Acts 2021, ch. 108, § 4. April 7, 2021. 
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CHAPTER 26 
WEIGHTS AND MEASURES 
Part 1. Standards 
Section 
47-26-101. Promulgation of rules and regulations to establish legal and uniform standard of 


weights and measures. 


Part 8. Certified Public Weighers of Natural Resources Products 


47-26-806. 
47-26-807. 


Annual license cost. 
[Repealed.] 


Part 9. Weights and Measures 


47-26-909. 


47-26-914. Method of sale. 


Powers and duties of the commissioner. 


Part 10. Public Weighmaster 
47-26-1008. Annual license cost. 


Part 11. Serviceperson Registration 


47-26-1110. Registration fees. 


PART 1 
STANDARDS 


47-26-101. Promulgation of rules and regulations to establish legal 
and uniform standard of weights and measures. 


The commissioner of agriculture shall promulgate rules to establish a legal 
and uniform standard of weights and measures for the sale and purchase of 
products of the farm, orchard, or garden and articles of merchandise. The rules 
must be promulgated in accordance with the Uniform Administrative Proce- 


dures Act, compiled in title 4, chapter 5. 


History. 

Acts 1887, ch. 240, § 1; 1905, ch. 482, § 1; 
Shan., § 3475; Code 1932, § 6649; Acts 1943, 
ch. 29, §§ 1, 2; C. Supp. 1950, § 6649; T.C.A. 
(orig. ed.), § 71-104; Acts 2020, ch. 728, § 1. 


Amendments. 

The 2020 amendment, rewrote this section, 
which read: “The following shall be the legal 
and uniform standard of weights and measures 
in this state for the sale and purchase of the 
following named products of the farm, orchard, 
and garden, and articles of merchandise: “(1) 
Apples, green, shall be 2% bush. per bbl.; “(2) 
Apples, green, shall be 50 lbs. per bush.; “(3) 
Apples, dried, shall be 24 lbs. per bush.; “(4) 
Apple seed shall be 40 lbs. per bush.; “(5) Barley 
shall be 48 lbs. per bush.; “(6) Beans, dried, 
shall be 60 lbs. per bush.; “(7) Beans, green, in 
pods, shall be 30 lbs. per bush.; “(8) Beans, 
green, in pods, shall be 2% bush. per bbl.; “(9) 
Beans, castor, shall be 46 lbs. per bush.; “(10) 
Beef, net, shall be 200 lbs. per bbl.; “(11) Beets 


shall be 50 lbs. per bush.; “(12) Blackberries 
shall be 48 lbs. per bush.; “(13) Blackberries, 
dried, shall be 28 lbs. per bush.; “(14) Blue 
grass seed shall be 14 lbs. per bush.; “(15) Bran 
shall be 20 lbs. per bush.; “(16) Broom corn seed 
shall be 42 lbs. per bush.; “(17) Buckwheat shall 
be 48 lbs. per bush.; “(18) Cabbage shall be 50 
lbs. per bush.; “(19) Canary seed shall be 60 lbs. 
per bush.; “(20) Carrots shall be 50 lbs. per 
bush.; “(21) Cement shall be 80 lbs. per bush.; 
“(22) Charcoal shall be 22 lbs. per bush.; “(23) 
Cherries, with stems, shall be 56 lbs. per bush.; 
“(24) Cherries, without stems, shall be 64 lbs. 
per bush.; “(25) Chestnuts shall be 50 lbs. per 
bush.; “(26) Clover seed, red and white, shall be 
60 lbs. per bush.; “(27) Coal, stone, shall be 80 
lbs. per bush.; “(28) Coke shall be 40 lbs. per 
bush.; “(29) Corn, shelled, shall be 56 lbs. per 
bush.; “(30) Corn, in ear, shucked, shall be 70 
lbs. per bush.; “(31) Corn, in ear, with shucks, 
shall be 74 lbs. per bush.; “(32) Corn, green, 
with shucks, shall be 100 lbs. per bush.; “(33) 
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Corn, green with shucks, shall be 2% bush. per 
bbl.; “(84) Corn, matured, with shucks, shall be 
5 bush. per bbl.; “(35) Corn, pop, shall be 70 Ibs. 
per bush.; “(36) Corn meal, whether bolted or 
unbolted, shall be 48 lbs. per bush.; “(37) Cotton 
seed shall be 28 lbs. per bush.; “(38) Cucumbers 
shall be 48 lbs. per bush.; “(39) Delinted cotton 
seed shall be 33% lbs. per bush.; “(40) Fish 
shall be 200 lbs. per bbl.; “(41) Flax seed shall 
be 56 lbs. per bush.; “(42) Flour shall be 196 lbs. 
per bbl.; “(43) Gooseberries shall be 48 lbs. per 
bush.; “(44) Grapes, with stems, shall be 48 lbs. 
per bush.; “(45) Grapes, without stems, shall be 
60 lbs. per bush.; “(46) Hair, plastering, shall be 
8 lbs. per bush.; “(47) Hemp seed shall be 44 Ibs. 
per bush.; “(48) Hickory nuts shall be 50 lbs. per 
bush.; “(49) Hominy shall be 62 lbs. per bush.; 
“(50) Horseradish shall be 50 lbs. per bush.; 
“(51) Hungarian seed shall be 48 lbs. per bush.; 
“(52) Kobe Lespedeza, common and 76 Lespe- 
deza seed shall be 25 lbs. per bush.; “(53) 
Korean Lespedeza seed shall be 40 lbs. per 
bush.; “(54) Land plaster shall be 100 lbs. per 
bush.; “(55) Lime, unslaked, shall be 80 lbs. per 
bush.; “(56) Lime, slaked, shall be 40 lbs. per 
bush.; “(57) Liquids shall be 42 gals. per bbl.; 
“(58) Melon, cantaloupe, shall be 50 lbs. per 
bush.; “(59) Melon, cantaloupe, shall be 2% 
bush. per bbl.; “(60) Millet, German, seed, shall 
be 50 lbs. per bush.; “(61) Millet, Missouri, shall 
be 50 lbs. per bush.; “(62) Millet, Tennessee, 
shall be 50 lbs. per bush.; “(63) Oats seed shall 
be 32 lbs. per bush.; “(64) Onions, button sets, 
shall be 32 lbs. per bush.; “(65) Onions, ma- 
tured, shall be 56 lbs. per bush.; “(66) Onions, 
top buttons, shall be 28 lbs. per bush.; “(67) 
Orchard grass seed shall be 14 lbs. per bush.; 
“(68) Osage orange seed shall be 33 lbs. per 
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bush.; “(69) Parsnips shall be 50 lbs. per bush.; 
“(70) Peaches, matured, shall be 50 lbs. per 
bush.; “(71) Peaches, dried, shall be 26 lbs. per 
bush.; “(72) Pears, matured, shall be 56 lbs. per 
bush.; “(73) Pears, dry, shall be 26 lbs. per 
bush.; “(74) Peanuts shall be 23 lbs. per bush.; 
“(75) Peas, dry, shall be 60 lbs. per bush.; “(76) 
Peas, green, in hull, shall be 30 lbs. per bush.; 
“(77) Peas, green, in hull, shall be 2% bush. per 
bbl.; “(78) Pieplant shall be 50 Ibs. per bush.; 
“(79) Plums shall be 64 lbs. per bush.; “(80) 
Pork, net, shall be 200 lbs. per bbl.; “(81) 
Potatoes, Irish, shall be 60 lbs. per bush.; “(82) 
Potatoes, Irish, shall be 2% bush. per bbl.; “(83) 
Potatoes, sweet, shall be 2% bush. per bbl.; 
”(84) Potatoes, sweet, shall be 50 lbs. per bush.; 
“(85) Quinces, matured, shall be 48 lbs. per 
bush.; “(86) Raspberries shall be 48 lbs. per 
bush.; “(87) Redtop seed shall be 40 lbs. per 
bush.; “(88) Rye seed shall be 56 lbs. per bush.; 
“(89) Rye grass (Italian) seed shall be 40 lbs. per 
bush.; “(90) Sage shall be 4 lbs. per bush.; “(91) 
Salads, turnips, kale, shall be 30 lbs. per bush.; 
“(92) Salads, mustard, spinach, shall be 30 lbs. 
per bush.; “(93) Salt shall be 50 lbs. per bush.; 
“(94) Sericca Lespedeza seed shall be 60 lbs. per 
bush.; “(95) Sorghum molasses shall be 12 lbs. 
per gal.; “(96) Sorghum seed shall be 50 lbs. per 
bush.; “(97) Strawberries shall be 48 lbs. per 
bush.; “(98) Timothy seed shall be 45 lbs. per 
bush.; “(99) Tomatoes shall be 56 lbs. per bush.; 
“(100) Turnips shall be 21% bush. per bbl.; “(101) 
Turnips shall be 50 lbs. per bush.; “(102) Velvet 
grass seed shall be 7 lbs. per bush.; “(103) 
Walnuts shall be 50 Ibs. per bush.; and “(104) 
Wheat shall be 60 lbs. per bush.” 


Effective Dates. 
Acts 2020, ch. 728, § 2, June 22, 2020. 


PART 8 


CERTIFIED PUBLIC WEIGHERS OF NATURAL 
RESOURCES PRODUCTS 


47-26-804. Licensing. 


Attorney General Opinions. 

The citizenship requirements for licensure 
under T.C.A. §§ 47-26-804 and 47-26-1004 
likely violate the equal protection guarantees of 
the Tennessee and U.S. Constitutions. The 
Commissioner of Agriculture may issue a certi- 
fied public weigher license or a public weigh- 


47-26-806. Annual license cost. 


master license to an applicant who is not a 
citizen of the United States, provided the appli- 
cant is otherwise qualified and provided that 
issuing the license does not violate any appli- 
cable federal law. OAG 16-46, 2016 Tenn. AG 
LEXIS 45 (12/22/2016). 


The annual cost for a certified public weigher license shall be set by rule 


pursuant to § 43-1-703. 


47-26-807 


History. 
Acts 1981, ch. 389, § 7; T.C.A., § 71-806; 
Acts 2002, ch. 640, § 18; 2015, ch. 485, § 24. 


Amendments. 

The 2015 amendment rewrote the section, 
which read: “(a) Before the issuance of any 
license as a certified public weigher, or any 
renewal thereof, the applicant shall pay to the 
department an annual fee of eighteen dollars 
($18.00). All funds collected under this part 
shall be credited to the department to be used 
as expendable receipts in the enforcement of 
this part. 


47-26-807. [Repealed.] 


History. 

Acts 1981, ch. 389, § 8; T.C.A., § 71-807; 
Acts 1985; ch. 194,°$°2: 2000) "th, 5977/3. 2: 
repealed by Acts 2015, ch. 485, § 25, effective 
July 1, 2015. 
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“(b) Before the issuance of any license as a 
certified public weigher, the applicant shall 
furnish bond in the amount of five thousand 
dollars ($5,000), with surety by a corporate 
bonding company authorized to do business in 
this state, to assure that all the applicant’s 
responsibilities are carried out in accordance 
with the provisions hereof, which are consid- 
ered to be a part of any such bond.” 


Effective Dates. 
Acts 2015, ch. 485, § 41. July 1, 2015; May 
20, 2015, for the purpose of promulgating rules. 


Compiler’s Notes. 
Former section 47-26-807 concerned license 
renewals. 


PART 9 
WEIGHTS AND MEASURES 


47-26-909. Powers and duties of the commissioner. 


The commissioner shall: 


(1) Maintain traceability of the state standards to the national standards 
in the possession of the National Institute of Standards and Technology; 


(2) Enforce this part; 


(3) Issue reasonable regulations for the enforcement of this part, which 
regulations shall have the force and effect of law; 

(4) Establish labeling requirements, establish standards of weight, mea- 
sure, or count, and reasonable standards of fill for any packaged commodity; 
and may establish requirements for open dating information and require- 
ments for the presentation of cost-per-unit information; 

(5) Grant any exemptions from this part or any regulations promulgated 
pursuant thereto when appropriate to the maintenance of good commercial 


practices within the state; 


(6) Conduct investigations to ensure compliance with this part; 
(7) Delegate to appropriate personnel any of these responsibilities for the 


proper administration of this office; 


(8) Test annually the standards of weight and measure used by any city or 
county weights and measures jurisdiction within the state, and approve the 


same when found to be correct; 


(9) Inspect and test, as often as the commissioner deems necessary, 
weights and measures kept, offered, or exposed for sale; 
(10) Inspect and test, as often as the commissioner deems necessary, to 
ascertain if they are correct, weights and measures commercially used: 
(A) In determining the weight, measure, or count of commodities or 
things sold, or offered or exposed for sale, on the basis of weight, measure, 


or count; or 


ee al 
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(B) In computing the basic charge or payment for services rendered on 
the basis of weight, measure, or count; 

(11) Test, from time to time, weights and measures used in checking the 
receipt or disbursement of supplies in institutions, for the maintenance of 
which funds are appropriated by the general assembly; 

(12) Approve for use, and may mark, such weights and measures as are 
found to be correct, and shall reject and mark as rejected such weights and 
measures as are found to be incorrect. Weights and measures that have been 
rejected may be seized if not corrected within the time specified or if used or 
disposed of in a manner not specifically authorized. The commissioner may 
condemn and may seize the weights and measures found to be incorrect that 
are not capable of being made correct; 

(A) Weights and measures that have been rejected under the authority 
of the commissioner or of a sealer shall remain subject to the control of the 
rejecting authority until such time suitable repair or disposition thereof 
has been made as required by this section; 

(B) The owners of such rejected weights and measures shall cause the 
same to be made correct within the time frame allowed by the rejecting 
authority; or in lieu of this, may dispose of the same, but only in such 
manner as is specifically authorized by the rejecting authority; 

(C) Weights and measures that have been rejected may only be used 
again commercially by permission of the rejecting authority until repairs 
have been completed; 

(D) The purpose of this subdivision (12) is to authorize the commis- 
sioner to render inoperable such weights and measures as are found to be 
incorrect, until such time suitable repair or disposition thereof has been 
made. Nothing in this part shall be construed to authorize the commis- 
sioner or the commissioner’s representative to confiscate and take actual 
physical possession of a weight and measure found to be incorrect, except 
as provided for in § 47-26-910(3); 

(13) Weigh, measure, or inspect packaged commodities kept, offered, or 
exposed for sale, sold, or in the process of delivery, to determine whether they 
contain the amounts represented and whether they are kept, offered, or 
exposed for sale in accordance with this part or regulations promulgated 
pursuant thereto. In carrying out this section, the commissioner shall 
employ recognized sampling procedures such as are designated in the 
National Institute of Standards and Technology Handbook 133. No person 
shall: 

(A) Sell or keep, offer, or expose for sale any package or commodity or 
amount of commodity that has been ordered off sale or marked or tagged 
as provided in this section, unless and until such package or amount of 
commodity has been brought into full compliance with legal requirements; 
or 

(B) Dispose of any package or amount of commodity that has been 
ordered off sale or marked or tagged as provided in this section and has not 
been brought into compliance with legal requirements, in any manner 
except with the specific approval of the commissioner; 

(14) Prescribe, by regulation, the appropriate term or unit of weight or 
measure to be used, whenever the commissioner determines that an existing 
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practice of declaring the quantity of a commodity or setting charges for a 
service by weight, measure, numerical count, time, or combination thereof, 
does not facilitate value comparisons by consumers, or offers an opportunity 
for consumer confusion; 

(15) Allow reasonable variations from the stated quantity of contents, 
which shall include those caused by loss or gain of moisture during the 
course of good distribution practice or by unavoidable deviations in good 
manufacturing practice only after the commodity has entered intrastate 
commerce; 

(16) Provide for the training of weights and measures personnel, and may 
also establish minimum training and performance requirements which shall 
then be met by all weights and measures personnel, whether county, city, or 
state. The commissioner may adopt the training standards of the National 
Conference on Weights and Measures National Training Program; 

(17) Investigate complaints made to the commissioner concerning viola- 
tions of this part and pursuant regulations, and shall, upon the commission- 
er’s Own initiative, conduct such investigations as the commissioner deems 
appropriate and advisable to develop information on prevailing procedures 
in commercial quantity determination and on possible violations of this part 
and to promote the general objective of accuracy in the determination and 
representation of quantity in commercial transactions; 

(18) Verify advertised prices, price representations, and point-of-sale 
systems, as deemed necessary, to determine the accuracy of prices and 
computations and the correct use of the equipment, and if such system 
utilizes scanning or coding means in lieu of manual entry, the accuracy of 
prices printed or recalled from a database; 

(19) Charge fees for services provided by the metrology laboratory pursu- 
ant to rules promulgated by the commissioner for tolerance testing, calibra- 
tion, and certifying any standards and testing equipment as performed by 
the department of agriculture that is used in the performance of service and 
testing functions with respect to weighing and measuring devices pursuant 
to the requirements of this chapter; and 

(20) Require a fee for commercial weighing and measuring equipment 
pursuant to the requirements of this part; the fee shall be set by rule 
pursuant to § 43-1-703. 


History. 
Acts 1997, ch. 311, § 1; 2002, ch. 640, §§ 19, 
20; 2015, ch. 485, §§ 26, 27. 


Amendments. 

The 2015 amendment rewrote (19) and (20), 
which read: “(19) Require a fee for tolerance 
testing, calibration, and certifying any stan- 
dards and testing equipment as performed by 
the department of agriculture that is used in 
the performance of service and testing func- 
tions with respect to weighing and measuring 
devices pursuant to the requirements of this 
chapter and subject to the following standards 
and schedules: 


(A) The following fees apply to all test weights 
which are tolerance tested in determining if the 
value is within an acceptable range and certified. 
If the weight error exceeds the applicable toler- 
ance, adjustment shall be required. Weights 
which are rejected or condemned, shall be as- 
sessed a fee for the test performed: 


Customary Fee per Fee per 

unit unit 

without with 

adjustment adjustment 

0 — 10 lbs $7.50 $10.00 

11 — 50 lbs 7.50 15.00 

51 — 1000 lbs 15.00 20.00 
1001 — 2500 lbs 20.00 40.00 
2501 — 5000 lbs 25.00 50.00 


— =< -- —r—  e 
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Metric Fee per Fee per (E) The following fees apply to tape 
unit unit auls ; 
Be eerad Ser measures and rigid rules: 
adjustment adjustment 
0 —5 kgs $7.50 $10.00 mate a tt 
6 — 30 kgs 7.50 15.00 instrument 
31 — 450 kgs 15.00 20.00 Calibration $10.00 
451 — 1000 kgs 20.00 40.00 per 
1001 — 2000 kgs 25.00 50.00 calibration 


(B) The following fees apply to all weights 
that are calibrated to determine an actual 
value. Calibration means determining actual 
mass and apparent mass values. Tolerance 





point 


(F) The following fees apply to liquid-in- 
glass thermometers: 


testing fees shall be assessed on weights that esi ue aes 
can only be adjusted to a lower tolerance or are bnateamnent 
rejected for any reason: Calibration $30.00 
per 
Customary Fee Metric Fee calibration 
0 — 50 lbs $20.00 0 — 30 $20.00 point 
kgs 
51 — 1000 50.00 31 — 450 50.00 
lbs kgs 


(C) The following fees apply to volumetric 
flasks, graduates, or test measures: 





(G) Any special tests or weight cleaning 
shall be billed at the rate of fifty dollars 
($50.00) per hour prorated to the nearest 
quarter of an hour, with a minimum of twenty- 
five dollars ($25.00). 


See Fy pee A we i ze (H) The department may refuse to accept for 
6—150gal Add$1.00 21—550 Addgog5 testing any weight or measure the department 
per each liters pereach deems unsuited for its intended use; and 
additional additional “(20) Require a fee for commercial weighing 
gallon. liter. 


(D) The following fees apply to pressurized 
provers: 





and measuring equipment pursuant to the 
requirements of this part and subject to the 
following schedule excluding where city or 
county weights and measures jurisdictions 
perform the service and testing functions with 


Customary Fee Metric Fee respect to the specific weighing and measuring 
0 — 150 gal $1.50 per 0 — 550 $0.50 per equipment:” 
gallon liters liter 
_ $50.00 $50.00 Effective Dates. 
minimum minimum 


47-26-914. Method of sale. 


Acts 2015, ch. 485, § 41. July 1, 2015; May 
20, 2015, for the purpose of promulgating rules. 


(a) Except as otherwise provided by the commissioner, or by firmly estab- 


lished trade custom and practice: 


(1) Commodities in liquid form shall be sold by liquid measure or by 


weight; and 


(2) Commodities not in liquid form shall be sold by weight, by measure, or 


by count. 





(b) The method of sale shall provide accurate and adequate quantity 
information that permits the buyer to make price and quantity comparisons. 
The commissioner may issue such reasonable regulations as are necessary to 
assure that amounts of commodity sold are determined in accordance with 
good commercial practices and are so determined and represented as accurate 
and informative to all parties at interest. 

(c)(1) Natural gas motor fuels shall be sold as follows: 


47-26-1004 
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(A) Liquefied natural gas motor fuel shall be sold in diesel! gallon 


equivalents; and 


(B) Compressed natural gas motor fuel shall be sold in gasoline gallon 
equivalents or diesel gallon equivalents. 

(2) The commissioner shall promulgate reasonable rules as are necessary 
to establish conversion units from. mass to gasoline gallon equivalents and 
from mass to diesel gallon equivalents. Such rules shall be promulgated in 
accordance with the Uniform Administrative Procedures Act, compiled in 


title 4, chapter 5. 


History. 
Acts 1997, ch. 311, § 1; 2015, ch. 308, § 1. 


Effective Dates. 
Acts 2015, ch. 308, § 2. July 1, 2015. 


PART 10 
PUBLIC WEIGHMASTER 


47-26-1004. Qualifications for weighmaster. 


Attorney General Opinions. 

The citizenship requirements for licensure 
under T.C.A. §8§ 47-26-804 and 47-26-1004 
likely violate the equal protection guarantees of 
the Tennessee and U.S. Constitutions. The 
Commissioner of Agriculture may issue a certi- 
fied public weigher license or a public weigh- 


47-26-1008. Annual license cost. 


master license to an applicant who is not a 
citizen of the United States, provided the appli- 
cant is otherwise qualified and provided that 
issuing the license does not violate any appli- 
cable federal law. OAG 16-46, 2016 Tenn. AG 
LEXIS 45 (12/22/2016). 


The annual cost for a public weighmaster license shall be set by rule 


pursuant to § 43-1-703. 


History. 
Acts 1997, ch. 311, § 2; 2002, ch. 640, § 21; 
2015, ch. 485, § 28. 


Amendments. 

The 2015 amendment rewrote the section, 
which read: “The commissioner has the author- 
ity to set fees for the administration and effec- 
tive enforcement of this part. Before the issu- 
ance of a new license or renewal of a license as 


a public weighmaster, the applicant must pay a 
fee equal to eighteen dollars ($18.00) per year 
to the department. All funds collected under 
this part shall be credited to the department to 
be used as expendable receipts in the enforce- 
ment of this part.” 


Effective Dates. 
Acts 2015, ch. 485, § 41. July 1, 2015; May 
20, 2015, for the purpose of promulgating rules. 


PART 11 
SERVICEPERSON REGISTRATION 


47-26-1110. Registration fees. 


The annual cost to register a serviceperson shall be set by rule pursuant to 
§ 43-1-703. For each service agency employing more than two (2) registered 
servicepersons, the annual fee shall be set by rule pursuant to § 43-1-703. The 
service agency registration fee shall not exempt the agency or individual from 
paying the required serviceperson registration fee. If an agency has more than 
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one (1) office or branch, each office or branch shall be licensed in accordance 


with this section. 


History. 
Acts 1997, ch. 311, § 3; 2002, ch. 640, § 22; 
2015, ch. 485, § 29. 


Amendments. 

The 2015 amendment rewrote the section, 
which read: “(a) The department shall charge a 
fee equivalent to eighteen dollars ($18.00) per 
year per registered serviceperson. Each service 
agency employing more than two (2) registered 
servicepersons shall pay a service agency reg- 
istration fee equivalent to forty dollars ($40.00) 
per year. Such service agency registration fee 
shall not exempt the agency or individual from 
paying the required serviceperson registration 
fee. If an agency has more than one (1) office or 
branch, each office or branch must be licensed 
as outlined above. 

“(b) The commissioner shall establish a sys- 
tem of license renewals at alternative intervals 
which will allow for the distribution of the 
license renewals at alternative intervals and 
distribute the license workload as uniformly as 
is practicable throughout the calendar year. 
Licenses issued under the alternative method 
are valid for twenty-four (24) months, and shall 
expire on the last day of the last month of the 
license period. During a transition period, or at 
any time thereafter when the commissioner 


determines that the volume of work for any 
given interval is unduly burdensome or costly, 
either licenses or renewals, or both of them may 
be issued for terms of not less than six (6) 
months nor more than eighteen (18) months. 
The fee imposed for any license under the 
alternative interval method for a period of 
other than twenty-four (24) months shall be 
proportionate to the annual fee and modified in 
no other manner, except that the proportional 
fee shall be rounded to the nearest quarter of a 
dollar ($0.25). While the commissioner will at- 
tempt to forward certificate of registration re- 
newal forms to all currently licensed persons 
and agencies, it is the licensed person’s and 
agency’s ultimate responsibility to ensure that 
their registration remains current. 

“(c) A thirty-day grace period shall be given to 
renew licenses. After the grace period expires, a 
twenty-five dollar ($25.00) late fee (not pro- 
rated per day) shall be levied on each renewal 
application. 

“(d) All funds collected under this part shall 
be credited to the department as expendable 
receipts to be used for the enforcement of this 
part.” 


Effective Dates. 
Acts 2015, ch. 485, § 41. July 1, 2015; May 
20, 2015, for the purpose of promulgating rules. 


CHAPTER 28 


OPEN-END MORTGAGES AND MORTGAGES 
SECURING FUTURE ADVANCES 


47-28-101. Chapter definitions. 


NOTES TO DECISIONS 


2. Notice. 

Bank made a material, unilateral mistake 
when it omitted the open-end mortgage indica- 
tion from the recorded deed of trust and did so 
without any notice to the homeowners that the 
deed had been altered; thus, as to the open-end 
mortgage, the bank could not prove the essen- 
tial reformation element of mutual mistake or 


fraud at the time of the agreement’s execution, 
and both the executed deed of trust and the 
recorded deed of trust were unenforceable. 
Tenn. State Bank v. Mashek, — S.W.3d —, 2020 
Tenn. App. LEXIS 228 (Tenn. Ct. App. May 21, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 496 (Tenn. Oct. 7, 2020). 


47-28-104. Prerequisites for priority status. 


NOTES TO DECISIONS 


1. Notice. 

Bank made a material, unilateral mistake 
when it omitted the open-end mortgage indica- 
tion from the recorded deed of trust and did so 


without any notice to the homeowners that the 
deed had been altered; thus, as to the open-end 
mortgage, the bank could not prove the essen- 
tial reformation element of mutual mistake or 


47-28-105 


fraud at the time of the agreement’s execution, 
and both the executed deed of trust and the 
recorded deed of trust were unenforceable. 
Tenn. State Bank v. Mashek, — S.W.3d —, 2020 
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Tenn. App. LEXIS 228 (Tenn. Ct. App. May 21, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 496 (Tenn. Oct. 7, 2020). 


47-28-105. Reduction in credit limit — Notice of limitation. 


NOTES TO DECISIONS 


1. Notice. 

Bank made a material, unilateral mistake 
when it omitted the open-end mortgage indica- 
tion from the recorded deed of trust and did so 
without any notice to the homeowners that the 
deed had been altered; thus, as to the open-end 
mortgage, the bank could not prove the essen- 
tial reformation element of mutual mistake or 


fraud at the time of the agreement’s execution, 
and both the executed deed of trust and the 
recorded deed of trust were unenforceable. 
Tenn. State Bank v. Mashek, — S.W.3d —, 2020 
Tenn. App. LEXIS 228 (Tenn. Ct. App. May 21, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 496 (Tenn. Oct. 7, 2020). 


CHAPTER 31 
TOBACCO MANUFACTURERS’ ESCROW FUND 


Section 
47-31-102. Chapter definitions. 


47-31-103. Requirements of tobacco product manufacturers. 


47-31-101. Short title. 


NOTES TO DECISIONS 


2. Federal Preemption. 

Attorney general acting in his official capac- 
ity to enforce the escrow provision T.C.A. § 47- 
31-103(a)(2)(B)Gi) (now (a)(2)(D)Gi)), of the Ten- 
nessee Tobacco Manufacturers’ Escrow Fund 
Act of 1999 was immune from suit in federal 
court; Tennessee had not expressly consented 
to suit, and given retroactive nature of plain- 


47-31-102. Chapter definitions. 
As used in this chapter: 


tiffs’ due-process claim and requested relief, 
Tennessee’s dignity interest as a sovereign gov- 
ernment, and the quasi-tax nature and treat- 
ment of the escrow payments, sovereign immu- 
nity barred their claims in federal court. SM 
Brands, Inc. v. Cooper, 527 F.3d 500, 2008 FED 
App. 178P, 2008 U.S. App. LEXIS 10251 (6th 
Cir. May 13, 2008). 


(1) “Adjusted for inflation” means increased in accordance with the 
formula for inflation adjustment set forth in exhibit C to the master 
settlement agreement; 

(2) “Affiliate” means a person who directly or indirectly owns or controls, 
is owned or controlled by, or is under common ownership or control with, 
another person. Solely for purposes of this definition, “owns”, “is owned” and 
“ownership” mean ownership of an equity interest, or the equivalent thereof, 
of ten percent (10%) or more, and “person” means an individual, partnership, 
committee, association, corporation or any other organization or group of 
persons; 

(3) “Allocable share” means allocable share as defined in the master 
settlement agreement; 

(4)(A) “Cigarette” means any product that contains nicotine, is intended to 

be burned or heated under ordinary conditions of use, and consists of or 


a 


ee 
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contains: 

(i) Any roll of tobacco wrapped in paper or in any substance not 
containing tobacco; 

(ii) Tobacco, in any form, that is functional in the product, which, 
because of its appearance, the type of tobacco used in the filler, or its 
packaging and labeling, is likely to be offered to, or purchased by, 
consumers as a cigarette; or 

(iii) Any roll of tobacco wrapped in any substance containing tobacco 
which, because of its appearance, the type of tobacco used in the filler, or 
its packaging and labeling, is likely to be offered to, or purchased by, 
consumers as a cigarette described in subdivision (4)(A)(i); 

(B) “Cigarette” includes “roll-your-own” (i.e., any tobacco which, be- 
cause of its appearance, type, packaging, or labeling is suitable for use and 
likely to be offered to, or purchased by, consumers as tobacco for making 
cigarettes). For purposes of this definition of “cigarette,” 0.09 ounces of 
“roll-your-own” tobacco constitutes one (1) individual “cigarette;” 

(5) “Master settlement agreement” means the settlement agreement, and 
related documents, entered into in the fall of 1998 by the state and leading 
United States tobacco product manufacturers; 

(6) “Qualified escrow fund” means an escrow arrangement with a feder- 
ally or state chartered financial institution having no affiliation with any 
tobacco product manufacturer and having assets of at least one billion 
dollars ($1,000,000,000) where such arrangement requires that such finan- 
cial institution hold the escrowed funds’ principal for the benefit of releasing 
parties and prohibits the tobacco product manufacturer placing the funds 
into escrow from using, accessing or directing the use of the funds’ principal 
except as consistent with § 47-31-103(a)(2)(D); 

(7) “Released claims” means released claims as defined in the master 
settlement agreement; 

(8) “Releasing parties” means releasing parties as defined in the master 
settlement agreement; 

(9)(A) “Tobacco product manufacturer” means an entity that after May 26, 

1999, directly and not exclusively through any affiliate: 

Gi) Manufactures cigarettes anywhere that such manufacturer in- 
tends to be sold in the United States, including cigarettes intended to be 
sold in the United States through an importer (except where such 
importer is an original participating manufacturer (as defined in the 
master settlement agreement), that will be responsible for the payments 
under the master settlement agreement with respect to such cigarettes 
as a result of subsection II(mm) of the master settlement agreement and 
that pays the taxes specified in subsection II(z) of the master settlement 
agreement, and provided that the manufacturer of such cigarettes does 
not market or advertise such cigarettes in the United States); 

(ii) Is the first purchaser anywhere for resale in the United States of 
cigarettes manufactured anywhere that the manufacturer does not 
intend to be sold in the United States; or 

(iii) Becomes a successor of an entity described in subdivision (9)(A)(i) 
or (ii). 








47-31-103 
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(B) “Tobacco product manufacturer” does not include an affiliate of a 
tobacco product manufacturer unless such affiliate itself falls within any of 


subdivisions (9)(A)(@i)-(ii1); and 


(10)(A) “Units sold” means the number of individual cigarettes sold to a 
consumer in the state by the applicable tobacco product manufacturer, 
whether directly or through a distributor, retailer, or similar intermediary 
or intermediaries, during the year in question regardless of whether the 
state excise tax was due or collected; 

(B) “Units sold” does not include cigarettes sold on federal military 
installations or that are otherwise exempt from state excise tax pursuant 


to federal law; 


(C) For purposes of this part, regarding cigarettes for which the state 
cigarette or other tobacco product tax is paid, such cigarettes shall be 
deemed as being sold to a consumer upon the affixing of the state cigarette 
tax stamp or, for roll your own tobacco, when the state tax on other tobacco 


products is paid; 


(D) The department of revenue shall promulgate rules as are necessary 
to ascertain the number of units sold by such tobacco product manufac- 
turer for each year. All rules shall be promulgated in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1999, ch. 278, § 3; 2000, ch. 936, §§ 1- 
11; 2014, ch. 749,.§: 1, 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 749 
took effect on April 21, 2014. 


Amendments. 

The 2014 amendment rewrote the definition 
of “Units sold” which read: “‘Units sold’ means 
the number of individual cigarettes sold in the 
state by the applicable tobacco product manu- 
facturer, whether directly or through a dis- 


tributor, retailer or similar intermediary or 
intermediaries, during the year in question, as 
measured by excise taxes collected by the state 
on packs or “roll-your-own” tobacco containers 
bearing the excise tax stamp of the state. The 
department of revenue shall promulgate such 
regulations as are necessary to ascertain the 
amount of state excise tax paid on the ciga- 
rettes of such tobacco product manufacturer for 
each year.” 


Effective Dates. 
Acts 2014, ch. 749, § 13. April 21, 2014. [See 
the Compiler’s Note.] 


47-31-103. Requirements of tobacco product manufacturers. 


(a) Any tobacco product manufacturer selling cigarettes to consumers within 
the state of Tennessee, whether directly or through a distributor, retailer or 
similar intermediary or intermediaries, after May 26, 1999, shall do one of the 


following: 


(1) Become a participating manufacturer, as defined in § II(jj) of the 
master settlement agreement, and generally perform its financial obliga- 
tions under the master settlement agreement; or 

(2)(A) Place into a qualified escrow fund by April 15 of the year following 

the year in question the following amounts, as such amounts are adjusted 


for inflation: 


(i) 1999: $0.0094241 per unit sold after May 26, 1999; 

(ii) 2000: $0.0104712 per unit sold; 

(iii) For each of 2001 and 2002: $0.0136125 per unit sold; 

(iv) For each of 2003 through 2006: $0.0167539 per unit sold; and 
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(v) For each of 2007 and each year thereafter: $0.0188482 per unit 
sold. 

(B) The escrow fund deposits required by this section shall be made in 
quarterly installments following the quarter in which sales took place. For 
purposes of this section, the calendar year shall be divided into the 
following quarters: January 1 through March 31; April 1 through June 30; 
July 1 through September 30; and October 1 through December 31. 
Deposits for sales for each quarter shall be made according to the following 
schedule: 

(i) Deposits for sales occurring in the first quarter, January 1 through 
March 31, are due April 30 of the same year. A certification of the first 
quarter deposit shall be filed with the attorney general and reporter no 
later than May 15 of the same year; 

(ii) Deposits for sales occurring in the second quarter, April 1 through 
June 30, are due July 31 of the same year. A certification of the second 
quarter deposit must be filed with the attorney general and reporter no 
later than August 15 of the same year; 

(111) Deposits for sales occurring in the third quarter, July 1 through 
September 30, are due October 31 of the same year. A certification of the 
third quarter deposit shall be filed with the attorney general and 
reporter no later than November 15 of the same year; and 

(iv) Deposits for sales occurring in the fourth quarter, October 1 
through December 31, are due January 31 of the following year. A 
certification of the fourth quarter deposit shall be filed with the attorney 
general and reporter no later than February 15 of the year following the 
year in which the cigarettes were sold. 

(C) For each of the quarters, the quarterly deposit shall be based upon 
units sold in that quarter together with an estimated inflation adjustment 
provided by the attorney general and reporter. An annual reconciliation 
deposit shall be made on or before April 15 of the year following the year 
in which the cigarettes were sold to account for the actual annual inflation 
adjustment. A statement of the reconciliation deposit and the final 
reconciled deposit figures shall be included with the annual certification, 
due on or before April 30 of the year following the year in which the 
cigarettes were sold. Additionally, the annual certification required under 
§ 67-4-2602 shall include the final reconciled deposit figures. 

(D) A tobacco product manufacturer that places funds into escrow 
pursuant to subdivision (a)(2)(A) shall receive the interest or other 
appreciation on such funds as earned. Such funds themselves shall be 
released from escrow only under the following circumstances: 

(i) To pay a judgment or settlement on any released claim brought 
against such tobacco product manufacturer by the state or any releasing 
party located or residing in the state. Funds shall be released from 
escrow under this subdivision (a)(2)(D)(): 

(a) In the order in which they were placed into escrow; and 
(b) Only to the extent and at the time necessary to make payments 
required under such judgment or settlement; 

(ii) To the extent that a tobacco product manufacturer establishes 
that the amount it was required to place into escrow on account of units 
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sold in the state in a particular year was greater than the master 

settlement agreement payments, as determined pursuant to § IX(i) of 

the master settlement agreement including after final determination of 
all adjustments, that such manufacturer would have been required to 
make on account of such units sold had it been a participating manu- 
facturer, the excess shall be released from escrow and revert back to 
such tobacco product manufacturer; or 

(iii) To the extent not released from escrow under subdivision 

(a)(2)(D)G) or (i), funds shall be released from escrow and revert back to 

such tobacco product manufacturer twenty-five (25) years after the date 

on which they were placed into escrow. 

(3) Each tobacco product manufacturer that elects to place funds into 
escrow pursuant to subdivision (a)(2) shall certify on a quarterly and annual 
basis to the attorney general and reporter that it is in compliance with 
subdivision (a)(2). The attorney general and reporter may bring a civil action 
on behalf of the state against any tobacco product manufacturer that fails to 
place into escrow the funds required under this section. Any tobacco product 
manufacturer that fails to place into escrow the funds required under this 
section shall: 

(A) Be required within fifteen (15) days to place such funds into escrow 
as shall bring it into compliance with this section. The court, upon a 
finding of a violation of subdivision (a)(2), may impose a civil penalty, to be 
paid to the general fund of the state, in an amount not to exceed five 
percent (5%) of the amount improperly withheld from escrow per day of 
the violation and in a total amount not to exceed one hundred percent 
(100%) of the original amount improperly withheld from escrow; 

(B) In the case of a knowing violation, be required within fifteen (15) 
days to place such funds into escrow as shall bring it into compliance with 
this section. The court, upon a finding of a knowing violation of subdivision 
(a)(2), may impose a civil penalty, to be paid to the general fund of the 
state, in an amount not to exceed fifteen percent (15%) of the amount 
improperly withheld from escrow per day of the violation and in a total 
amount not to exceed three hundred percent (300%) of the original amount 
improperly withheld from escrow; and 

(C) In the case of a second knowing violation, be prohibited from selling 
cigarettes to consumers within the state, whether directly or through a 
distributor, retailer or similar intermediary, for a period not to exceed two 
(2) years. 

(b) Each failure to make a quarterly or annual deposit required under this 
section constitutes a separate violation. 

(c) In any successful action initiated by the attorney general and reporter, 
the court shall order reimbursement to the attorney general and reporter for 
the reasonable costs and expenses of investigation and prosecution of actions 
under subdivision (a)(3), including attorneys’ fees. 
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History. 
Acts 1999, ch. 278, § 4; 2000, ch. 936, §§ 12- 
21; 2004, ch. 535, § 1; 2014, ch. 749, §§ 2-4. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 749 
took effect on April 21, 2014. 


Amendments. 

The 2014 amendment added (a)(2)(B) and 
(a)(2)(C) and redesignated former (a)(2)(B) as 
present (a)(2)(D); in the first sentence of the 
introductory paragraph of (a)(3) inserted “on a 
quarterly and annual basis” following “certify” 


RESIDENTIAL CLOSING FUNDS DISTRIBUTION ACT OF 2005 47-32-104 


and, in the last sentence of the introductory 
paragraph of (a)(3), deleted “in any year” fol- 
lowing “that fails”; and in (b) substituted “a 
quarterly or annual deposit” for “an annual 
deposit”. 


Effective Dates. 
Acts 2014, ch. 749, § 13. April 21, 2014. [See 
the Compiler’s Note.] 


Law Reviews. 

Big Tobacco, Medicaid-Covered Smokers, and 
the Substance of the Master Settlement Agree- 
ment (Gregory W. Traylor), 63 Vand. L. Rev. 
1081 (2010). 


NOTES TO DECISIONS 


3. State Sovereign Immunity. 

Attorney general acting in his official capac- 
ity to enforce the escrow provision T.C.A. § 47- 
31-103(a)(2)(B)(ii) (now 47-31-103(a)(2)(D)(ii)), 
of the Tennessee Tobacco Manufacturers’ Es- 
crow Fund Act of 1999 was immune from suit in 
federal court; Tennessee had not expressly con- 
sented to suit, and given retroactive nature of 


plaintiffs’ due-process claim and requested re- 
lief, Tennessee’s dignity interest as a sovereign 
government, and the quasi-tax nature and 
treatment of the escrow payments, sovereign 
immunity barred their claims in federal court. 
SM Brands, Inc. v. Cooper, 527 F.3d 500, 2008 
FED App. 178P, 2008 U.S. App. LEXIS 10251 
(6th Cir. May 13, 2008). 


CHAPTER 32 


RESIDENTIAL CLOSING FUNDS DISTRIBUTION ACT 
OF 2005 


Section 


47-32-104. Disbursement of loan funds to settlement agent. 
47-32-105. Disbursement of funds by settlement agent from escrow or settlement account. 


47-32-104. Disbursement of loan funds to settlement agent. 





(a) Amortgage lender, mortgage loan broker, mortgage loan servicer, or other 
person shall, at or before loan closing, cause disbursement of loan funds, in one 
(1) of the forms identified in § 47-32-102(3), to the settlement agent. 

(b) In any transaction in which the borrower may exercise a right of 
rescission under the federal Truth-in-Lending Act, compiled in 15 U.S.C. 
§ 1601 et seq., and applicable federal regulations and interpretations, a 
mortgage lender, mortgage loan broker, mortgage loan servicer, or other 
person, shall cause disbursement of loan funds to the settlement agent not 
later than the first business day after the expiration of the rescission period. 


in subsection (a) to correct an internal refer- 
ence. 


History. 
Acts 2005, ch. 273, § 5. 


Compiler’s Notes. 
Substituted “47-32-102(3)” for “47-32-102(2)” 
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47-32-105. Disbursement of funds by settlement agent from escrow or 


settlement account. 


(a) No settlement agent shall disburse any funds from an escrow or 
settlement account in connection with a mortgage loan transaction identified 
in § 47-32-103(a), until: 

(1) Disbursement of loan funds, designated for said mortgage loan, has 
been received by the settlement agent; 

(2) Such additional funds necessary to be provided by the borrower or 
other third party to fully fund the transaction have been received. All 
additional funds required by this subdivision (a)(2) in excess of one thousand 
dollars ($1,000), shall be provided to the settlement agent in one (1) of the 
forms identified in § 47-32-102(3); and 

(3) All documents required to complete the transaction have been ex- 
ecuted and are deemed suitable for recording. 

(b) In any transaction in which the borrower may exercise a right of 
rescission under the federal Truth-in-Lending Act, compiled in 15 U.S.C. 
§ 1601 et seq., and the settlement agent has received loan funds prior to or on 
the first business day after the time the rescission right has expired, the 
settlement agent shall not disburse any settlement proceeds earlier than the 
first day after the expiration of the rescission period, and the settlement agent 
has determined that the borrower has not exercised the right of rescission. 


History. 
Acts 2005, ch. 273, § 6. 


Compiler’s Notes. 
Substituted “47-32-102(3)” for “47-32-102(2)” 


in subdivision (a)(2) to correct an internal ref- 
erence. 


CHAPTER 50 
MISCELLANEOUS PROVISIONS 


Section 


47-50-1183. Disposition of personal property found in or on repossessed vehicle — Reclamation by 


owner. 


47-50-119. Tentative ticket policy — Disclosure — Violation. 


47-50-103. Written contracts prima facie evidence of consideration. 


NOTES TO DECISIONS 


ANALYSIS 


Li Pleading and Proof. 
4. Adequate Consideration. 


1. Pleading and Proof. 

Testimony showed that there was no consid- 
eration given to the beneficiary in exchange for 
her promise to provide the balance of the life 
insurance proceeds to appellants after her pay- 
ment of the decedent’s funeral expenses, and 
therefore the trial court did not err by finding 
that the alleged contract between the benefi- 
ciary of the decedent’s life insurance policy and 


appellants, the decedent’s children and two 
other individuals, was not enforceable. Thacker 
v. Wilbanks, — S.W.3d —, 2020 Tenn. App. 
LEXIS 425 (Tenn. Ct. App. Sept. 23, 2020). 
While the trial court erred in finding that the 
“additional consideration” provision of the par- 
ties’ buy-sell agreement was void and unen- 
forceable, the corporation failed to overcome 
the statutory presumption that consideration 
existed for its portion of the agreement since it 
made an enforceable promise to the seller in 
exchange for his agreement to sell his owner- 
ship interest and leave the company, the man- 
ager signed on behalf of the corporation. Lance 
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v. Alcoa Hotel Hosp., LLC, — S.W.3d —, 2020 
Tenn. App. LEXIS 507 (Tenn. Ct. App. Nov. 16, 
2020). 


4. Adequate Consideration. 
Entry of judgment on an appeal bond for 
attorney fees was appropriate because the bond 
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47-50-109 


was not nullified for lack of consideration as the 
surety’s issuance of the bond amounted to ad- 
equate consideration in that the surety was 
under no legal obligation to issue the bond on 
the appealing party’s behalf. Nelson v. Justice, 
— $.W.3d —, 2021 Tenn. App. LEXIS 91 (Tenn. 
Ct. App. Mar. 9, 2021). 


47-50-109. Procurement of breach of contracts unlawful — Damages. 


Law Reviews. 
Does Tennessee Need Another Tort? The Dis- 


appointed Heir (Jared S. Renfroe), 77 Tenn. L. 
Rev. 385 (2010). 


NOTES TO DECISIONS 


ANALYSIS 


4. Elements of Cause of Action. 
4.5. Pleadings Insufficient. 
5. Applicability. 


bi Unenforceable Contracts. 
a Damages. 

11. Tort Liability. 

21. Proof. 


23. Violation Not Found. 
24. Summary Judgment Appropriate. 


4. Elements of Cause of Action. 

Sufficient facts were pleaded in a property 
owner’s and a lessee’s pleadings to satisfy the 
prima facie elements for inducement to breach 
a contract and intentional interference with 
contract because the parties alleged that the 
action by a competitor to the lessee in erecting 
an illegal billboard on land next to the owner’s 
property was to preclude the lessee from con- 
structing its billboard under its lease agree- 
ment with the owner. Tennison Bros. v. 
Thomas, — S.W.3d —, 2014 Tenn. App. LEXIS 
479 (Tenn. Ct. App. Aug. 6, 2014). 


4.5. Pleadings Insufficient. 

Allegations, including that the property 
would probably go to foreclosure and the owner 
incurred damages, did not set forth facts that 
stated a claim for procurement of breach of 
contract. Akers v. McLemore Auction Co., LLC, 
— §.W.3d —, 2014 Tenn. App. LEXIS 311 
(Tenn. Ct. App. May 27, 2014). 


5. Applicability. 

Subsidiaries were parties to the contract and 
thus real parties in interest with a substantive 
right to pursue their breach of contract claims 
against the employees and the former employee 
because references to “company” in the contract 
also include the subsidiaries. Williams-Sonoma 
Direct, Inc. v. Arhaus, LLC, — F. Supp. 2d —, 
304 F.R.D. 520, 2015 U.S. Dist. LEXIS 10746 
(W.D. Tenn. Jan. 30, 2015). 


7. Unenforceable Contracts. 
Upon the buyers’ material breach of the con- 
tract, there was no longer an enforceable con- 


tract between the buyers and the sellers, and 
thus the sellers could not have committed a 
breach of contract caused by the company own- 
ers’ conduct, plus the buyers demonstrated no 
intent to induce a breach and no malicious 
behavior on the part of the company owners. 
Buckner v. Goodman, — S.W.3d —, 2016 Tenn. 
App. LEXIS 999 (Tenn. Ct. App. Dec. 29, 2016). 

While plaintiff prohibited a worker from com- 
peting because he completed plaintiffs special- 
ized training program, plaintiffs advertise- 
ment for the same program explicitly invited 
members of the public to compete with it; the 
noncompete agreement was’ unenforceable 
against the worker, which was also fatal to 
plaintiffs claim against defendants for procure- 
ment of breach of contract. Sugar Creek Car- 
riages v. Hat Creek Carriages, — S.W.3d —, 
2018 Tenn. App. LEXIS 200 (Tenn. Ct. App. Apr. 
19, 2018). 


9. Damages. 

As the buyers requested treble damages, the 
relief available under the statute, they waived 
any claim to the punitive damages available 
under a common law claim. Buckner v. Good- 
man, — §.W.3d —, 2016 Tenn. App. LEXIS 999 
(Tenn. Ct. App. Dec. 29, 2016). 

In an action filed by a property owner over 
the construction of a billboard on adjacent 
property, the court held that the owner’s les- 
see’s cross-complaint against appellant suffi- 
ciently included a claim for statutory induce- 
ment to breach a contract and it put appellant 
on notice that the lessee was seeking treble 
damages because appellant allegedly procured 
a breach or violation of the lessee’s contract 
with the owner to construct a billboard on the 
owner’s property. Tennison Bros. v. Thomas, 
556 S.W.3d 697, 2017 Tenn. App. LEXIS 802 
(Tenn. Ct. App. Dec. 15, 2017), appeal denied, 
— $.W.3d —, 2018 Tenn. LEXIS 267 (Tenn. Apr. 
23, 2018). 

In an action filed by a property owner over 
the construction of a billboard on adjacent 
property, the court held that material evidence 
supported the concurrent finding of the special 
master and the chancellor regarding the calcu- 


47-50-112 


lation of the parties’ damages for the claim of 
statutory inducement to breach a contract be- 
cause the owner had an existing 20-year lease 
agreement with the lessee whereby it would 
have received annual rent of $15,600 once the 
proposed billboard was constructed, the lessee 
was unable to construct the billboard, and the 
lessee’s expert testified that it lost $6,200 per 
month in lost net profits. Tennison Bros. v. 
Thomas, 556 S.W.3d 697, 2017 Tenn. App. 
LEXIS 802 (Tenn. Ct. App. Dec. 15, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
267 (Tenn. Apr. 23, 2018). 

Competitor company was entitled to sum- 
mary judgment when an employer in the recy- 
cling industry brought claims of misappropria- 
tion of confidential business information by a 
former employee and improper interference 
with contractual and business relationships 
because the existence of damages on the part of 
the employer as a result of the competitor 
company’s alleged wrongdoing in the recruit- 
ment of employees who possessed knowledge of 
the recycling industry was simply too specula- 
tive given the competitive nature of the indus- 
try. Am. Recycling & Mfg. Co. v. Recycle Sols., 
Inc., — S.W.3d —, 2018 Tenn. App. LEXIS 475 
(Tenn. Ct. App. Aug. 16, 2018). 


11. Tort Liability. 

In a real estate contract dispute, a trial court 
did not find a seller liable under T.C.A. § 47- 
50-109 because the court awarded punitive 
damages for intentional interference with con- 
tractual relations rather than statutory treble 
damages. Whalen v. Bourgeois, — S.W.3d —, 
2014 Tenn. App. LEXIS 377 (Tenn. Ct. App. 
June 27, 2014). 


21. Proof. 
Competitor company was entitled to sum- 
mary judgment when an employer in the recy- 


47-50-112. Contracts to be enforced 


Law Reviews. 

An Empirical Analysis of Noncompetition 
Clauses and Other Restrictive Postemployment 
Covenants, 68 Vand. L. Rev. 1 (2015). 
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cling industry brought claims of misappropria- 
tion of confidential business information by a 
former employee and improper interference 
with contractual and business relationships 
because the existence of damages on the part of 
the employer as a result of the competitor 
company’s alleged wrongdoing in the recruit- 
ment of employees who possessed knowledge of 
the recycling industry was simply too specula- 
tive given the competitive nature of the indus- 
try. Am. Recycling & Mfg. Co. v. Recycle Sols., 
Inc., — S.W.3d —, 2018 Tenn. App. LEXIS 475 
(Tenn. Ct. App. Aug. 16, 2018). 


23. Violation Not Found. 

In a suit for intentional interference with 
business relationships, the court affirmed the 
judgment of nominal damages in favor of plain- 
tiffs because although plaintiffs demonstrated 
that it incurred expenses between August 2010 
and June 2011, they failed to demonstrate that 
the expenses were caused by any interference 
by defendants beyond that allowed by the pro- 
cess delineated in the franchisor’s guidelines 
allowing objections by other franchisees. 
Springfield Invs., LLC v. Global Invs., LLC, — 
S.W.3d —, 2015 Tenn. App. LEXIS 691 (Tenn. 
Ct. App. Aug. 27, 2015). 


24. Summary Judgment Appropriate. 

Criminal court clerk was entitled to sum- 
mary judgment upon a state prison inmate’s 
breach of contract claim because the plea agree- 
ment and judgments presented by the clerk 
negated the inmate’s claim that the agreement 
waived court costs. Moreover, the inmate could 
not use an affidavit by the inmate to raise a 
genuine issue of material fact when the mean- 
ing of the written plea agreement was plain 
and unambiguous. Fowler v. McCroskey, — 
S.W.3d —, 2014 Tenn. App. LEXIS 446 (Tenn. 
Ct. App. July 31, 2014). 


as written. 


Justice and Harsh Results: Beyond Individu- 
alism and Collectivism in Contracts, 45 U. 
Mem. L. Rev. 59 (2014). 


NOTES TO DECISIONS 


ANALYSIS 
2: Intent of the Parties. 
a: Rescission. 
4, Future Advance Clauses. 
ve Bankruptcy. 
9. Reformation. 
2. Intent of the Parties. 


Trial court erred in dismissing a construction 
company’s breach of contract action because a 


homeowner’s lack of English language under- 
standing and skills did not preclude the forma- 
tion of a binding contract; the homeowner pre- 
sented no evidence of fraud, deceit, or undue 
influence committed by the company in acquir- 
ing his signature. Advantage Windows, Inc. v. 
Zacarias, — S.W.3d —, 2014 Tenn. App. LEXIS 
550 (Tenn. Ct. App. Sept. 8, 2014). 

As it is the responsibility of a party signing a 
contract who cannot read to have the contract 
read to him or her, it is likewise the responsi- 


_ 
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bility of a party who cannot read the particular 
language in which the contract is drafted to 
obtain a reading and an explanation of the 
contract language before signing. Advantage 
Windows, Inc. v. Zacarias, — S.W.3d —, 2014 
Tenn. App. LEXIS 550 (Tenn. Ct. App. Sept. 8, 
2014). 


3. Rescission. 

Statute did not apply in this case; it is appli- 
cable to a waiver of contract terms or provisions 
and not to an oral rescission of a written 
contract by subsequent mutual agreement. 
Tenn. Traders Landing, LLC v. Jenkins & 
Stiles, LLC, — S.W.3d —, 2018 Tenn. App. 
LEXIS 397 (Tenn. Ct. App. July 9, 2018). 


4, Future Advance Clauses. 

Bank did not have to amend deed of trust in 
order for it to include future obligations owed 
by debtors to bank because deed of trust spe- 
cifically included future obligations as provided 
by Tennessee law and, even if it had no future 
advances clause, it would still secure debt to 
bank set forth in debtors’ plan because plan 
itself expressly stated that it did, and that was 
binding under bankruptcy law. Payne v. First 
Cmty. Bank (In re Payne), 523 B.R. 560, 2014 
Bankr. LEXIS 5125 (Bankr. E.D. Tenn. Dec. 23, 
2014). 

Where lender held three notes on debtor’s 
residence, there was only one lien based on a 
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valid dragnet clause in the deed of trust. In re 
Poole, 612 B.R. 882, 2019 Bankr. LEXIS 3049 
(Bankr. E.D. Tenn. Sept. 30, 2019). 


7. Bankruptcy. 

Debtor’s proposed Chapter 11 plan could not 
be confirmed because, under dragnet clause in 
debtor’s agreement with creditor bank, there 
was cross-collateralization of debts that al- 
lowed bank to apply sale proceeds at its discre- 
tion to other cross-collateralized property, 
which was contrary to provision in debtor’s 
proposed plan. In re Miller, 2015 Bankr. LEXIS 
1500 (Bankr. E.D. Tenn. May 1, 2015). 


9. Reformation. 

Chancery court properly reformed a deed and 
declared a release was null and void on a 
motion for summary judgment because an in- 
denture trustee submitted clear and convincing 
evidence to establish that a mutual mistake 
had occurred and that the parties to a transac- 
tion had intended to encumber a different tract 
of land rather than the tract of land described 
in the deed. This evidence, along with the 
indenture trustee’s assertion that the debt re- 
mained due and had been released in error, was 
un-rebutted following the hearing. U.S. Bank 
Nat'l Ass’n v. Ingram, — $.W.3d —, 2019 Tenn. 
App. LEXIS 196 (Tenn. Ct. App. Apr. 26, 2019). 


47-50-113. Disposition of personal property found in or on repossessed 
vehicle — Reclamation by owner. 


(a) When a vehicle is repossessed in this state, the individual, business or 
agency involved in the repossession may not abandon any personal property 
found in or on the vehicle for a period of fourteen (14) days following the 
repossession; provided further, that the individual, business or agency and any 
other individual or entity may not sell or otherwise dispose of the personal 
property during this fourteen-day period, notwithstanding title 45 or this title. 
If the owner reclaims the personal property within the fourteen-day period, 
then the owner shall be given possession without payment of any charges or 
fees. 

(b) For purposes of this section: 

(1) “Personal property” means any and all movable property not perma- 
nently affixed to the vehicle; and 
(2) “Vehicle” includes any: 
(A) Motor vehicle as defined in § 55-1-108; 
(B) Aircraft as defined in § 42-2-101; 
(C) Personal watercraft as defined in § 69-9-501; 
(D) Boat as defined in § 69-3-103; 
(E) Off-road vehicle as defined in § 47-25-1902; 
(F) Farm tractor as defined in § 55-1-104; 
(G) Tractor-drawn major farm implement subject to § 39-14-135; and 
(H) Industrial equipment operated by means of mechanical power upon 
which a person or property may be transported. 
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History. Effective Dates. 
Acts 2014, ch. 784, § 1. Acts 2014, ch. 784, § 2. April 24, 2014. 


47-50-119. Tentative ticket policy — Disclosure — Violation. 


(a) A reseller shall not utilize a tentative ticket policy, unless disclosed to a 
ticket purchaser at the outset of the transaction, under which the reseller sells 
tickets that are not: 

(1) Owned by the reseller; 

(2) Under contract or any other agreement to be transferred to the 
reseller; or 

(3) In the reseller’s possession at the time of sale. 

(b) Disclosure of a tentative ticket policy must include an approximate 
delivery date and the number of tickets that are guaranteed to be grouped 
together, including any designation by the venue of an assigned seating zone, 
section number, or seat number. If the reseller cannot guarantee specific seats 
because the tickets are not owned by the reseller, under contract or any other 
type of agreement to be transferred to the reseller, or in the reseller’s 
possession, then the reseller shall disclose this fact to a ticket purchaser at the 
outset of the transaction. If the reseller is unsuccessful in securing the 
tentative tickets, then the reseller shall refund any deposit made by the 
purchaser of those tickets no later than ten (10) days after the date of the 
ticketed event. 

(c) A violation of this section constitutes a violation of the Tennessee 
Consumer Protection Act of 1977, compiled in chapter 18, part 1 of this title. 

(d) For the purpose of application of the Tennessee Consumer Protection Act 
of 1977, any violation of this section constitutes an unfair or deceptive act or 
practice affecting the conduct of trade or commerce and is subject to the 
penalties and remedies as provided by the Tennessee Consumer Protection Act 
of 1977. Each act in violation of this section constitutes a separate violation. 


History. Effective Dates. 
Acts 2019, ch. 127, § 1. Acts 2019, ch. 127, § 2. April 9, 2019. 


r 
aa 

ee Pie A 

if 4 y i ¥ bs 
pera at Ate 
es) -4 < 
i i yi ss os 
eal es 

1 Oh sad J 
Tou? 


si 
Fu 


Bt i; 


Ay 
ha) ay 





iS 





